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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Whether, since under New York law disbarment of an 
attorney is not automatic in the case of conviction of a mis- 
demeanor but is subject to judicial determination as to whether 
the facts and circumstances of the conviction establish unpro- 
fessional conduct, appellant was denied due process in that the 
determination of unprofessional conduct in this case was made 
without a due process hearing, despite the iact that the con- 
victions on their face had nothing to do with professional 


conduct? 


2. Whether there was further denial of due process in 


that the Appellate Division, having denied appellant a hearing, 


as set forth above, then proceeded to base its determination upon 


a) charges not made, and b) statements of a prosecutor as to what 
certain witnesses might testify if called, although appellant 
disputed these contentions and such witnesses were never called 


and never subject to cross-examination? 


3. Whether the Appellate Division denied appellant due 
process of law in refusing in the disbarment proceeding to allow 
proof of innocence although appellant's misdemeanor convictions 
were the result not of trial *wt pleas of guilt with a declara- 
tion of innocence, under the holding of the Supreme Court of the 


United States in Alford v. North Carolina? 


4. Whether appellant was denied equal protection of the 
laws and due process in that the New York statutes deny a right 
of appeal to attorneys although every other litigant appearing 
before New York courts is permitted an appeal as of right, and 


whether such denial of equal protection and due process was con- 


firmed when appellant sought and was denied discretionary appeal? 


5. Whether the lower court in this case improperly 
refused to adjudicate federal Constitutional issues properly 


presented to it? 


STATEMENT OF THE CASE 
This is an appeal from an order of the United States 
District Court for the Western District of New York, per Harold P 
Burke, U.S.D.J., dismissing an Amended Complaint filed by Arthur 
F. Turco, Jr. (78a; not reported). The issues dealt with in the 
Amended Complaint arise out of an order of the Appellate Division 


of the Supreme Court of New York issued on January 28, 1975, whicl 


disbarred plaintiff-appellant Turco (hereinafter "“appellant") afte 
seven years in the practice of law (59a). 

As can be readily observed from the Issues Presented for 
Review, the thrust of appellant's claim is that the Appellate 
Division violated fundamental Constitutional rights of appellant 
in the procedures which resulted in the order of disbarment. He 
sought relief from the District Court by way of injunctive and 
declaratory relief and asserted jurisdiction in that court under 
42 U.S.C., §1981, et seq. 

The case was decided by the District Court upon an 
Amended Complaint, a motion for temporary injunctive relief, and 
a cross-motion for dismissal. In this posture, there are no con- 
tested issues of fact and the allegations of the Amended Complaint 
must be taken as true. Indeed, the procedures before the State 
court which form the basis of appellant's Complaint in the Federa 
court are undisputed. Briefly stated, the fas are: 

Mr. Turco was admitted to the New York Bar on December 2 
1967, in the First Department. He practiced 'aw in the metro- 
politan area and its environs for several years and in August, 


1971, moved to Rochester, where he was employed as an attorney 


for the new Bail Fund established there. After six months, that 


employment terminated and he entered private practice in Rochester 
and vicinity (App. Div. opinion, 48a). 

In April of 1972, pursuant to an order by Presiding 
Justice Harry Goldman of the Appellate Division, Alex Gossin, 
Esquire, a member of the Monroe County Bar Association Grievance 
Committee, was ordered to investigate and report to the Appellate 
Division two misdemeanor convicticns concerning appellant (Amende 
Complaint, 62a). 

Several times thereafter, Mr. Gossin spoke with appellan 
concerning the two misdemeanor pleas. Appellant explained all th 
surrounding circumstances of said pleas, and also informed Mr. 
Gossin that he could present evidence concerning his innocence. 
Mr. Gossin agreed to meet with appellant at a future time to 
examine said evidence (Amended Complaint, 62a-63a). 

On May 8, 1973, in a petition filed in the Appellate 
Division, appellant was charged with having in February, 1972, in 
Maryland, entered a plea of "common law assault" (a misdemeanor 
for which he received a five-year suspended sentence). As noted 
in the petition, a wide range of charges, which went as far as 
conspiracy to murder, were withdrawn. The petition also charged 
that the following month appellant entered a plea of guilty in a 
New York court to the misdemeanor of unlawful possession of a 
weapon and that he was conditionally discharged (23a-24a). As in 
the case of Maryland, Mr. Turco was charged with other offenses 
but those charges were also withdrawn. Attached to the petition 


was an assortment of underlying documents, including transcripts 


of the court proceedings, but nothing other than these two mis- 
demeanor pleas was charged to appellant. Nor did the petition 
assert the truth of various unsupported statements made by the 
prosecutor in the Maryland proceedings and appearing in the tran- 
scripts attached to the petition. The petition specifically did 


not allege that appellant was guilty of any of the conduct 


attributed to him in any of the indictments which were withdrawn 


when he entered his misdemeanor pleas (e.g., conspiracy to murder 
in Maryland, or possession of drugs in New York). 

In response to the petition, appellant moved to dismiss, 
or, in the alternative, for a full evidentiary hearing on the 
charges since he had interposed pleas of guilty under the case of 
North Carolina v. Alford, 400 U.S. 25, in which he was allowed to 
assert his innocence while taking the pleas (Amended Complaint, 
63a). >! 

I7 Appellant’s Answer (not Included in the record below but 
referred to by the Appellate Division) is a 63-page document deny 
ing his guilt of the offenses. 


By separate motion, appellant has moved to enlarge the record 
by including three documents, as follows: 


1) Mr. Turco's Answer to the Bar Association petition; 


2) The transcript of the mitigation hearing referred to 
infra, p. 8. 


3) The report of Mr. Justice Smith, who sat on the mitigatio 
hearing. 


With the motion, appellant has deposited with the Clerk four 
copies of these documents. 


As set forth in the motion to enlarge the record, all of 


[Footnote continued on next page. ] 


On these papers alone, and without a hearing, the 


| Appellate Division, in a decision dated December 17, 1973, con- 
cluded "that respondent is guilty of profersional misconduct in 

| his office as an attorney and counselor at law" (28a) and “should 
| be disciplined." 

| The Appellate Division expressly recognized that appell 


| in his pleadings sought “to prove that in fact he was not guilty 
| of the charges to which he plead guilty" (29a). 


In its order, the Appellate Division stated that appell 
| might have a \itigation hearing, if he so desired. Appellant 

| proceeded with the mitigation hearing, which was held before the 
Honorable Lyman H. Smith, Justice of the Supreme Court appointed 
| to cqpduct the hearing and to report his findings without a 
recommendation. The hearing developed extensive proof of appel- 
lant's good cvaracter through the Testimony of an unusual array 


of witnesses (including judges, prosecutors, brother attorneys, 


[Footnote continued from previous page:] 


these items are documents in the Appellate Division case, and 
probably subject to judicial notice in any event since the 
issue in the case is, in essence, a review of the procedures 
before the Appellate Division. 


It is believed that the transcript was in the possession of 
the District Court Judge when he considered the case and there- 
after returned by him and not filed in the record. 


As explained in the motion to enlarge the record, appellant 
believes that the legal issues presented by the Complaint, the 
motion to dismiss, and the judgment below are determinable by 
this Court without reference to these documents, but he believes 
that they may assist the Court in an appraisal of some of the 
pons, (athe of this case and may help to explain some of 
appellant's conduct. 


Bar Association officers, ena aes by reason of the decision of 
the Appellate Division foreclosing the same, Judge Smith's report 
did not deal with the question of guilt or innocence of the under 
lying charges. As the Amended Complaint poincs out (63a), during 
the mitigation hearing there was no evidence whatsoever produced 
concerning appeliant's guilt of the two misdemeanors, nor was 
there any evidence concerning anything negative about appellant's» 
character. Since the Appellate Division had already adjudicated | 
guilt and had expressly denied an opportunity to appellant to 
establish his innocence, the mitigation hearing did not include 
testimony of witnesses who:. appellant said would establish his 


innocence (64a). 
Turco's testimony at 
Mr./the hearing before Mr. Justice Smith at least ex- 


plained how these guilty pleas came about. While the issues befo 
this Court obviously concern only procedural questions and not the 
merits of appellant's defenses, nevertheless appellant ‘as made 


his motion to enlarge the record because it may be appropriate to 


27 The hearing included a probably unprecedented outpouring of 
support for a lawyer. There were 48 witnesses testifying on 
behalf of Mr. Turco, including a sitting United States District 
Court Judge, four sitting justices of the Supreme Court of New 
York, four sitting New York County Court judges, two os 
Rochester City Court judges, three sitting Justices of the Peace, 
a former Attorney General of the United States, four lawyers who 
were either then or had been trustees of the Monroe County Bar 
Association, the District Attorney of Cayuga County, the First 
Assistant District Attorney of Monroe County, the Bishop of the 
Episcopal Diocese of Rochester, ard numberous other prominent 
lawyers and citizens of the community, all testifying to the 
extraordinary reputation for integrity and competence which Mr. 
Turco had earned. The Amended Complaint alleges these facts 
generally and they are undisputed. The transcript of the hearing 
and Mr. Justice Smith's report (the subject of the motion to 
enlarge the record) give the specific information above set forth 


call the following matters to the attention of this Court as 


indicative at least of the + a fides of appellant's demand for a 


hearing in an effort to estabi:sh his innocence. 


From appellant's test. omy at that hearing (Volumes I 


and II) and the summary in his Answer, the following emerged as 


his explanation of the circumstances: 


The proceedings in Maryland arose out of a complex 
indictment which charged appellant and others with grave 
offenses, including conspiracy to commit murder, all 
arising out of a series of events involving the Black 
Panther Party, which appellant had been representing. 


Appellant was brought to trial »ut only after he had 
been held without bail for 10 months, most of which were 
spent in solitary confinement, which had a devastating 
impact upon his health. The jury disagreec. Appellant, 
who had been functioning as an attorney on behalf of the 
Black Panthers and who was the only white person among 
the defendants, alone was set for retrial by the prosecutor, 
all of his co-defendants having been acquitted or having 
had their cases dismissed at the request of the prosecutor. 


When he was called for retrial, appellant was given 
the choice of proceeding as the sole defendant on a charge 
of conspiracy to commit murder, assault with intent to 
murder, soliciting to commit kidnapping, and common law 
assault, or accepting a plea to a misdemeanor of assault 
with a commitment by the prosecutor that there would be a 
recommendation of no custodial sentence. 


Appellant, with a vigorous insistence of innocence 
of all charges made by his counsel on the record, opted 
for the piea of this minor charge, in the face of massive 
pretrial publicity and hysteria in the community which 
had been generated against him; legitimate fear for the 
safety of his family as a result of hate-group threats 
and intimidation from unidentified persons; repeated 
threats of bail revocation; a seriously ill wife; lack of 
funds to pay and retain local counsel; and the prosecutor's 
making it clear that if he did not plead to the minor 
misdemeanor charge, trial would be pressed on each of the 
foregoing grave charges involving aspects of 


/ 


murder. 


But even this extraordinary choice, made with an 
assertion of innocence, was not resolved in appellant's 
mind until his counsel had first ascertained from the Bar 
Association of the City of New York that a plea to a mis- 
demeanor would not result in automatic disbarment and 
that appellant would have an opportunity to explain the 
circumstances of his plea to a referee in the State of 
New York and to establish his innocence. 


A similar situation obtained in New York, where Mr. 
Turco had been charged with possession of dangerous weapons, 
dangerous drugs, and hypodermic instruments. 4/ A guilty 
plea was entered to the misdemeanor of possession of a 
dangerous weapon, with an assertion of innocence, the plea 
being offered under the Supreme Court's decision in North 
Carolina v. Alford, 400 U.S. 25 (1970). 


The foregoing pleas were entered in February and March 


of 1972 and concerned incidents which allegedly occurred in July, 


1969, and February, 1970. By August of 1971, appellant had 


37 Mr. Turco’s claim of innocence with respect to the Maryland 
charges was based upon a solid alibi supported by the proffered 
testimony of at least eight individuals, most of whom plainly had 
no interest in the matter and whose testimony was buttress:<¢ by 
documentary evidence. By contrast, the testimony which the state 
said it would present repeated a story told at the first trial 

by the main prosecution witness, whose testimony the trial judge 
found so inconsistent with the documented facts that after cross- 
examination he struck completely all of his testimony as being 
incredible. 


4/ The Appellate Division states appellant was also charged with 
obstructing government administration. That is not so. 

To put the New York charges in perspective, it should be 
noted that the hypodermic instruments and accompanying insulin 
were demonstrably for appellant's diabetic condition and in 
pretrial proceedings their use as evidence was suppressed--a fact 
completely ignored by the Appellate Division. The dangerous 
drugs (majijuana) and dangerous weapons were not shown to be 
owned by Mr. Turco and he was charged solely because those items 
were found in an apartment in which he was temporarily staying. 
Beyond that, they were found in the owner's bedroom, which was 
not occupied by Mr. Turco, yet the owner was not charged! 


Indeed, a total of 10 defendants were charged with criminal 
offenses out of this episode and all charges against defendants 
other than Mr. Turco were dismissed. 


relocated to Rochester, Monroe County, New York, and had begun a 
successful and highly respected law practice. 

Mr. Justice Smith's report without recommendation was 
filed on October 25, 1974 (64a). On January 28, 1975, the 
Appellate Division rendered its decision disbarring appellant 
(47a). As pointed out in appellant's Amended Complaint, the 


decision of the Appellate Division, disbarring appellant, contains 


4a/ 
over 14 pages based upon mere allegations which the appellant, by 


the Appellate Division order, was precluded from refuting. Those 
allegations, unsupported by any evidence, are alleged in the 
Amended Complaint to be totally false (64a-65a). 

As alleged in the Amended Complaint, the Appellate Divi- 
sion, by its order of December 17, 1973, did not allow appellant 
to go behind the two convictions to prove his innocence; however, 
by its decision, the Appellate Division went far behind that 
order and found as fact, mere allegations which the appellant was 
not even advised he was being charged with (65a). 

The full import of these circumstances can oni de 
gleaned from inspection of the opinion of the Appellate Division, 
which details all of the contentions of the Maryland prosecutor 
as to what he said he intended to prove if there were a retrial 
(51a et seq.). The Appellate Division then accepted those 
contentions as facts and based its decision thereon. Substantial 
the same was done by the Appellate Division with respect to the 
New York proceeding. And upon the basis of the foregoing, the 


Appellate Division considered the convictions--although only of 


Za] The figure 14 in the Amended Complaint referred to the typed 
copy of the Appellate Division's opinion. In the printed version 
reproduced in appellant's Appendix, it is eight pages. 


10. 


minor misdemeanors--to be of such seriousness as to merit disbar- 
ment. In other words, the content or scope of the misdemeanors 
(which on their face were merely a simple assault and a weapons 
possession charge) were fixed by unsubstantiated proffers of proof 
Thus, the structure of the entire proceeding before the 
Appellate Division, as alleged in the Amended Complaint and not 
disputed, was such that appellant a) was not given notice that he 


was charged with having committed the acts attributed to him by 


prosecuting officials in their proffers, and b) was not given an 


opportunity to refute them when the Appellate Division decided to 
consider those matters, despite its having precluded Mr. Justice 
Smith from hearing testimony on those matters. Following the 
opinion of the Appellate Division, appellant filed an appeal as 
of right to the Court of Appeals, which was dismissed, 36 N.Y. 2d 
490, 366 N.Y. Supp. 2d 1029, and sought leave to appeal, which was 
denied, 36 N.Y. 2d 642, 366 N.Y. Supp. 2d 1026. 

Thereupon, while pressing a petition for a writ of 
certiorari before the Supreme Court of the United States, which 
was denied (423 U.S. 838), appellant filed the instant proceedings 
in the District Court, in which he alleged in detail his claims 
as to the denial of Constitutional rights in the procedures 
employed by the Appellate Division (65a-67a). 

In response to the Complaint and thereafter the Amended 
Complaint, defendants, the Appellate Division and the justices 
and the chief clerk thereof, moved to dismiss (70a), as 


did the defendant, the Monroe County Bar Association (15a), 


claiming that the Federal court lacked jurisdiction and that the 


Complaint failed to state a cause of action. 


The Amended Complaint which appellant filed without 
5 


leave of the court added as parties defendant the individual 
justices and the clerk of the Appellate Division (the original 
Complaint included only the Bar Association and the Appellate 
Division) in order to eliminate an issue as to whether the Dis- 
trict Court had jurisdiction over the Appellate Division, as such 
See, Erdmamv. Stevens, 458 F. 24.1205, 1208 (this Circuit, 1972) 
The other issues raised by the motion to dismiss were not affected 
by the amendment. 
In due course the lower court rendered its opinion sus- 
aining the motion to dismiss, but continued pending this appeal 


the stay of disbarment of Mr. Turco (78a). 


THE OPINION BELOW 

The District Court's opinion refers to a number of the 
issues raised by appellant before it, but actually decided only 
the following: 

1) that the denial of a right of appeal to disbarred 
attorneys did not constitute a denial of Constitutional rights, 
citing Levin v. Gulotta, 405 F. Supp. 182, aff'd., 47 L. Ed. 2d 
751; and 
57 Since no answer had been filed, such leave was unnecessary 
under Rule 15(a), F.R. Civ. P. See also, Kelly v. Delaware 
River Land Commission, 187 F. 2d 93 (3rd Cir., 1951); Thomas 


v. Pat 493 F. 2d 151 (7th Cir. ade and Christophides Vv. 
uae “59 F. Supp. 403 (D.C. N. Y. 68). 


2) the lower court made one other comment, namely, 
"This court should not interfere in state disciplinary proceedings 
citing Erdmann v. Stevens, 458 F. 2d 1205 (this Circuit, 1972), 
cert. den., 409 U.S. 889, ard Anonymous v. Association of the Bar 
of the City of New York, 515 F. 2d 427 (this Circuit, 1975). 

The foregoing reflects the entire decisional portion of 


the District Court's opinion. 


ARGUMENT 
: 


APPELLANT WAS DENIED DUE PROC. SS OF LAW 
IN THAT HE WAS DENIED A HEARING ON THE 
QUESTION WHETHER A CONVICTION OF A 
MISDEMEANOR UNRELATED TO ATTORNEY 
MISCONDUCT ESTABLISHES UNPROFESSIONAL 
CONDUCT. 


In Baxstrom v. Herold, 383 U.S. 107 (1966), Specht v. 
Patterson, 386 U.S. 605 (1967), and Humphrey v. Cady, 405 U.S. 
504 (1972), the Supreme Court of the United States made clear tha 
before a collateral consequence of a conviction could be imposed, 
a due process hearing was required to determine the issue as to 
whether that secondary corsequence properly flowed from the con- 
viction. Specht and Humphrey dealt with one who had been convict 
of a sex offense and was facing additional and collateral punish- 
ment under a sex offense statute; Baxstrom involved commitment 
for mental incompetence following a conviction for crime. 

In Specht, the Court quoted at length from Gerchman v. 
Maroney, 355 F. 2d 302, 312 (3rd Cir., 1966), where the court 
said: 


"'It is a separate criminal proceeding which may be 
invoked after conviction cf one of the specif: zd 
crimes. Petitioner therefore was entitled to a 
full judicial hearing before the magnified sentence 
was imposed. At such a hearing the requirements of 
due process cannot be satisfied by partial or 
niggardly procedural protections. A defendant in 
such a proceeding is entitled to the full panoply 
of the relevant protections which due process 
guarantees in state criminal proceedings. He must 
be afforded all those safeguards which are funda- 
mental rights and essential to a fair trial, includ- 
ing the right to confront and cross-examine witnesses 
against him.' Gerchman v. Maroney, [supra] ." 


This case presents the issue as to the application of 
the foregoing principles to lawyer discipline as a collateral 
consequence of a prior conviction of a misdemeanor for conduct 
not as a lawyer. In New York, as in many other States (43 Cornel 
Law Quarterly, 489, 490 (1958)), conviction of a felony results 
in automatic disbarment with no adjudication proceeding of any 
sort. But conviction of a misdemeanor does not necessarily but 
may bring about disciplinary consequences following a proceeding 
to determine whether the conviction establishes aspects of "moral 


turpitude."" In re McNally, 252 App. Div. 550, 300 N.Y.S. 459, 


460 (1937); In re Smith, 216 App. Div. 173, 213 N.Y.S. 751 (1926) ]~ 


67 Section 90 of the Judicial Law of the State of New York pro- 
vides as follows: 


"(2) The supreme court shall have power and control over 
attorneys and counsellors-at-law and all persons practicing 
or assuming to practice law, and the appellate division of 
the supreme court in each department is authorized to 
censure, suspend from practice or remove from office any 
attorney and counsellor-at-law admitted to practice who 
is guilty of professional misconduct, malpractice, fraud, 
deceit, crime or misdemeanor, or any conduct prejudicial 
to the administration of justice; and the appellate division 
of the supreme court is hereby authorized to revoke such 


[Footnote continued on next page. 


In re Ruffalo, 390 U.S. 544, 550 (1968), establishes 


that a disciplinary proceeding of a lawyer is "of a pict; aie 
7 


nature" and that the basic requirements of due process apply. 
Of course we recognize that "once it is determined that due 
process applies, the questio.. remains what process is due." 
Morrissey v. Brewer, 408 U.S. 471, 481 (1972); Goss v. Lopez, 
419 U.S. 565 (1975). If, as in this case, the proceeding results 
in disbarment--effectively capital punishment as a lawyer--due 
process would certainly require notice and a hearing with an 
opportunity to present evidence relating to the crucial question, 
i.e., whether the conviction established unprofessional conduct. 
The proceeding before the Appellate Division plainly 

lacked due process under the Baxstrom, Specht, and Humphrey 
doctrine because no hearing was ever afforded on the issue decided 
by the first decision of the Appellate Division dated December 17), 
1973, wherein that court determined that the circumstances on 
which appeallant was convicted for misdemeanors in Maryland and 
[TFoccnote eontinued from previous page: ] 

admission for any misrepresentation or supporession of any 

information in connection with the application for admission 

to practice. *** 

"(4) Any person being an attorney and counsellor-at-law, who 

shall be convicted of a felony, shall, upon such conviction, 

cease to be an attorney and counsellor-at-law or to be 


competent to practice law as such." 


7/ This Circuit has gone even further. It said in Erdmann v. 
Stevens, supra, 458 F. 2d at 1209-10: 

a {[I]n our view a court's disciplinary proceeding 
against a member of its bar is comparable to a criminal 
rather than a civil proceeding." 


New York merited a finding of "guilt" of professional misconduct. 
It was in that decision that the Appellate Division adjudicated 
guilt of professional misconduct; everything thereafter was purel 
a mitigation hearing. But, as pointed out above, in New York, 
not every misdemeanor, and certainly not every assault or weapons 
conviction, establishes professional misconduct. It is rather 
the content of the conduct which is indicated by the conviction 
and the subsequent conduct of the individual which may or may not 
establish lack of professional responsibility. It is that very 
determination which requires a hearing and an adjudicative process 
which comports with due process of law. That was precisely denied 
by the Appellate Division when it acted solely upon the basis of 
a petition and answer, without affordinga hearing before adjudica 
ting guilt. 

While we do not concede the point, we suppose it could 


be contended that some types of convictions of a lawyer require 


no further hearing to determine questions of an attorney's um- | 


professional conduct, e.g., theft of a client's money; but where 
one deals with misdemeanor convictions plainly outside of his 
functioning as an attorney, then it seems obvious that a due 
process hearing is required to bridge the gap between the conduct 
of which the attorney is convicted and the question whether that 
conduct can justify the finding of professional misconduct. 

Many States seem to provide for a hearing on the questior 


whether a particular misdemeanor conviction in lawyer discipline 


16. 


8/ 
cases establishes professional misconduct by express statute or 
9 


by judicial decision. Aithough, as pointed out in fn. 8, there 
are a number of decisions requiring a due process hearing in this 
circumstance, there are only a few which contain any articulate 
discussion of the issue. The only cases we have found which 
discuss the issue make clear that a due process hearing is in 
fact requ.red. 

In In re Ming, 469 F. 2d 1352 (1972), the Seventh Circui 
considered disciplinary proceedings against a lawyer who, after a 
trial, had been convicted on four counts of wilfully and knowingl 
failing to file federal income tax returns. Subsequently, a 
petition based on these convictions was filed, seeking his dis- 
barment or suspension from the practice of law in the same court. 
Ming filed an ansver, stating inter alia that he was not guilty 
of the offenses charged. Then, "without a hearing and with only 
the petition anu the answer before it, the Executive Committee 
{of the United States District Court] ... suspended Ming from 
practice."" 467 F. 2d at 1353. The Court of Appeals reversed 
87 Some State statutes specifically so provide: Ariz. R. Sup. 
Ct., §29(c) (1973); West Ann. Calif. Bus. & Prof. Code, §6102(b) 
(1974); Colo. Rev. Stat. Ann. R. Civ. P., §258 (1973); La. Stat. 
Ann., Art. 15, ch. 4 app. (1974); Pa. Sup. Ct. R. 17-13, 17-14 
(1974); S.D. Comp. L., ch. 16-19 (1967); Code of Va., §54-74(6) 
(1974); Wisc. Stat. Ann., §256.283-.285 (1971). 

9/ People ex rel. Attorney General v. Edison, 100 Colo. 574, 
69 P. ; in re er, 267 P. 452 (1928); In re 
Grossgold, 58 I11. 2d 9, 317 NE 2d 45 (1974); In the Matter 
of Sauer, 300 Mich. 449, 213 N.W. 2d 102 (1973); In re Burton, 
257 N.C. 534, 126 S.E. 2d 581 (1962); In re Stolper, 


a. 4 
94 P. 2d 832 (1939); In re Corcoran, 2 re. , 337 P. 2d 307 
(1959). 


, 
’ 


because "the lack of a hearing before the Executive Committee 


constituted a denial of due process." Ibid. 


Louisiana State Bar Association v. Ehmig, (La.) 277 So. 
2d 137 (1973), dealt with disbarment for conviction of a "serious 
crime." The attorney in that case had been convicted after a trial 
of a tax fraud which was classified as a felony. The court held 
the attorney was entitled to a due process hearing on the issue 
whether this was a "serious crime."" See also, In re Burton, 257 
N.C. 534, 126 S.E. 2d 581 (1962); In re Lewis, 389 Mich. 668, 209 
N.W. 2d 203 (1973); In the Matter of Sauer, 300 Mich. 449, 213 
N.W. 2d 102 (1973). 

This entire proceeding is bottomed upon a supposed 
assertion that the pleas of guilty to the two misdemeanors in som 
manner related to professional misconduct, but at no point in the 
entire proceeding prior to the adjudication by the Appellate 
Division in December, 1973, that he was "guilty of unprofessional 
conduct" was appellant ever given a due process hearing or any 
kind of hearing on that issue. The basic nexus between the con- 
victions and the collateral consequences was not exposed to any 


kind of due process, despite Specht and the other cases. 


it. 


APPELLANT WAS DENIED DUE PROCESS OF LAW 

IN THAT IN A DISCIPLINARY PROCEEDING BEFORE 
THE APPELLATE DIVISION, DISBARMENT ENSUED 
a) FROM CHARGES NOT INCLUDED IN THE 
DISCIPLINARY COMPLAINT, b) FROM ASSERTIONS 
OF A PROSECUTOR UNSUPPORTED BY EVIDENCE, 
AND c) ON THE BASIS OF INDICTMENTS WHICH 
HAD BEEN WITHDRAWN. 


In re Ruffalo, upra, dealt specifically with the 
requirements of "fair notice of the charge" in a lawyer disciplin 


ary proceeding, as part of the overall entitlement to due process 


in such proceedings. Analysis of the details of the procedure 


before the Appellate Division in this case shows a pervasive 
denial of the elements of due process in every facet of the 
proceeding. 

A. 

The petition filed by the Bar Association charged Mr. 
Turco with conviction of two misdemeanors. But it is plain on 
its face that the Appellate Division decision of disbarment was 
based not on those convictions but on a charge of involvement in 
a conspiracy to murder and a charge of escape to Canada, both of 
which were expressly dropped. 

Nothing in the petition filed by the Bar Association 
would give warning that it was pressing’for discipline on charges 
other than those of which appellant had been convicted. While it 
is true that the petition had annexed to it transcripts of the 
court proceedings, the pleading shows that guilt of "unprofession 
al conduct" was being charged on the basis of the misdemeanor 
convictions and not upon any assertion that the material in the 


transcript was true. 


Of course an attorney may be fo..£5 guilty of wpro- 
fessional conduct in respect to actions which did not produce a 
conviction; but that was not the point of the petition. Had it 
been such, the issue before the Appellate Division would have beer 
whether the attorney had committed the charged acts and proof of 
innocence would have been permitted. But the Appellate Division 
insisted it was proceeding only upon the basis of the convictions 
of misdemeanors, and indeed it did not permit him to go behind 
the convictions. Yet that is exactly what the Appellate Division 
did when its opinion emphasized that it viewed the matter as by 
no means involving a simple assault or a possession of weapons 
charge. Thus, disbarment was based not on convictions for mis- 
demeanors with which appellant was charged, but on items of which 
he was not charged in the petition or permitted to refute. 

This is precisely prohibited by In re Ruffalo, supra. 

We do not believe that the procedural constraints of that case 
may be overcome by the method of bifurcating the proceedings, 
i.e., a proceeding to establish guilt and then a separate pro- 
ceeding relating to mitigation. If the net result of both pro- 
ceedings is, as in this case, disbarment for matters not charged, 
then that is plainly prohibited by Ruffalo. 

B. 


The entire basis for the Appellate Division's disbarment 


ruling was the prosecutors’ assertions of what they would have 


attempted to prove had there been a trial. 
Such a procedure was entirely appropriate in the Maryland 


and New York misdemeanor proceedings involving the question 


whether those courts would accept a guilty plea. But when the 
matter is moved to collateral consequences, liow can mere assertior 
of a prosecutor, unsupported by evidence under oath and subject 
to cross-examination, be taken as fact? 

Granted, as mentioned above, that once it is determined 


that due process applies, the question remains, "What process is 


due?", Morrissey v. Brewer, supra, the foregoing procedure does 


not meet even the most minimal standard of due process. 


The judge in Maryland was quite aware of the shakiness 
10/ 
of some of the State's witnes.es and said so on the record. 


There appellant was willing that the prosecutor's statement be 


I07 In the first trial, the main witness, Mahoney Kebe, 

tc d essentially the story repeated by the Appellate Division 
but his testimony was stricken when it was established that he 
was attributing to Mitchell a conversation with him in the 
presence of Turco about killing Anderson, which conversation 
was alleged to have occurred at Panther headquarters at a 

time when court and jail documents established both that 
Mitchell was in jail and that Turco was at the court house seek- 
ing to bail him out. 


The prosecutor's statement at the taking of the plea did 
not change the essentials of the story; she simply indicated 
that other witnesses would supply the same story that Kebe 
had offered at the first trial. The statement of the prose- 
cutor also relied on Sam Walters to repeat his testimony given 
at the first trial. On cross-examination at that trial, 
Walters admitted that at the direction of his superiors he had 
perjured himself by attributing to Turco acts which his typed 
reports showed had been committed by Mitchell and that, also at 
the direction of his superiors, he had altered reports in pencil 
to insert Turco's name. Walters was a police officer. 


It should be noted that at the time of the entry of the 
plea there was a stipulation as to what the State witnesses would 
testify to, but obviously the stipulation referred only to their 
testimony on direct. At the first trial it was on cross- 
examination that their testimony was effectively shown to be 
untruthful. The trial judge at the acceptance of the plea 
acknowledged that "discrepancies were developed at some length 
on cross-examination." 
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accepted with his own counsel's assertion of innocence. But in 
this case he disputed tnose facts and yet the Appellate Division, 
without affording a hearing, assumed as proven fact what a prose- 
cutor said he «x she hoped to establish on direct and before 
cross-examination. 

In Willner v. Committee on Character and Fitness, 373 
U.S. 96 (1963), after passing the Bar examination, an applicant 
was denied admission to the Bar because of an adverse report of 
the Character and Fitness Committee. The Committee had relied 
upon contradicted information supplied by informers whose credi- 
bility was challenged by the applicant and the applicant was 
never given the opportunity to confront and cross-examine the 
informers. The Supreme Court declared that this denied the 
applicant procedural due process. 

In the instant case, appellant did not merely challenge 
the credibility of his accusers; he offered to present as part of 
the court record of the State of Maryland documented evidence 
that, among other things, during appellant's trial the prosecu- 
eens chief witness was proved to be so untrustworthy that the 
judge ordered his entire testimony stricken. In the light of 
Willner, appellant should have been given the opportimity to 
confront aud cross-examine the witnesses the Grievance ~ mmittee 
relied on, especially where the evaluation of the .sarges brought 
against appellant depended upon estimates of credibility. 

The New York courts have been zealous i. protecting the 


rights of other professionals when they are being threatened with 


the loss of livelihood without a meaningful due process hearing. 
In Aster v. Board of Education of the City of New York, 339 N.Y. 
2d 903 (1972), which relied on Board of Regents v. Roth, 408 U.S. 
564, the court held that a probationary teacher was denied a due 
process hearing with an opportunity to cross-examine adverse 
witnesses when her dismissal resulted in a loss of license and 
foreclosed her freedom to take advantage of other employment 
opportunities. 

In Erdmann v. Ingraham, 280 N.Y.S. 2d 865 (1967), the 
court held that a physician was denied due process where, for 


alleged violations of Public Health laws, the Commissioner of 


Health accepted statements taken ex parte by its investigator 


without a cross-examination of the third party or the investigato 
by the physician. 

Similarly, in Hecht v. Monaghan, 121 N.E. 2d 421 (1954), 
the court held that a taxi driver was denied a due process hearin 
where his license to drive a cab was revoked by an administrative 
tribunal with no opportunity afforded him to cross-examine his 
accuser. 

Just how seriously the Supreme Court views the require- 
ment of procedural due process is clear in its very recent 
opinion in Goss v. Lopez, supra, wherein it held that even sus- 
pension of a public school student for 10 days required notice 
and a hearing. 

The interests at stake in an attorney disciplinary pro- 


ceeding--a lawyer's reputation and livelihood--are at least as 
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important as the interests involved in the Willner, Aster, Erd- 
mann, Hecht, and Goss proceedings. Similarly, the potential for 
abuse is equally present. It cannot be that the State can disbar 
an attorney (and ruin him for life) with less care and less due 
process than a school board may dismiss a teacher or suspend a 
student. In short, it cannot be said that an attorney is a 
lesser citizen, with lesser rights than anyone else. See, Spevacl 
v. Klein, 385 U.S. at 516: "[L]awyers also enjoy first-class 
citizenship." 
Cc. 

It is evident that the basis upon which the Appellate 
Division disbarred appellant was for alleged conduct embodied 
within indictments which were withdrawn. We suppose that had 
the Bar Association undertaken to prove that, despite the with- 
drawal of the indictments, appellant nevertheless committed the 


alleged acts, that might have been an acceptable mode of attack. 


But in that case, the Bar Association would have been required to 


prove its contentions by the normal standards of an adversary 
proceeding, i.e., witnesses subject to cross-examination. The 
Bar Association certainly could not rely upon withdrawn indictments 
supported by unverified contentions by the prosecutor as to what 
he might have proved on direct and before cross-examination if he 
had not withdrawn the .»:.lctments. Yet that is exactly what 


occurred in this case. 


Tit. 
APPELLANT WAS DENIED DUE PROCESS OF LAW 
IN THAT, DESPITE A PLEA OF INNOCENCE MADE 
UNDER NORTH CAROLINA v. ALFORD, 400 U.S. 
24 (1970), HIS ASSERTION OF INNOCENCE 
WAS IGNORED IN A BAR DISCIPLINARY PROCEEDING 
WHICH CONSIDERED THE COLLATERAL CONSEQUENCES 
OF A CONVICTION. 
Aside from Constitutionally-mandated procedural require- 
ments for the transition from a misdemeanor conviction to a 
finding of professional misconduct, there is the separate question 
of the binding nature of the conviction. 
The general direction of the law as fixed by statute 


seems to be that at least in this field a misdemeanor conviction 


is "binding" or "conclusive" and the attorney may not go behind 
11/ 
it. But aside from the fact that such an approach seems to 
az 


conflict with that applied in other fields of law, a serious 


Ti7 Ala. Code, Title 46, §§33, 49 (Supp. 1974); Ariz. R. Sup. Ct 
39(c) (1973); Ark. Stat. Ann., §25-410 (1962); West Ann. Calif. 
Code Bus. & Prof. Code, §6101 (1974); Colo. Rev. Stat. Ann. R.C. 
Pro., §258 (1973); Code of Ga. Ann., Title 9, Disc. R., §9-501 
(1973); Idaho Code, Title 3, §3-301 (1974); Iowa Code Ann., §610, 
24 (Supp. 1974); Ky. Rev. Stat. Ann. R.Ct. App., §3.320 (1974); 
La. Rev. Stat. Ann., Art. 15, ch. 4, §8 (1974); Minn. Stat. Ann., 
§480.15 (1971); Miss. Code Ann., §73-3-339 (Supp. 1974); Mont. 
Stat. ,§93-2017, et seq. (1973); Nev. Sup. Ct. R. 99 (1957); 

N.M. Stat., §18-1-20 (1953); Ore. Rev. Stat., §9.560-9.480 

(Supp. 1975); S.D. Comp. L., §16-19-2 (1967); Utah Code Ann., 
§78-51-37 (1953); Rev. Code Wash. Ann., §2.48.220 (1961); 

Wisc. Stat. Ann., §256.283(7) (Supp. 1974); Wyo. Stat. Ann., 

Vol. 2A, R. Disc. Code X (1957). All the foregoing statutes deal 
with conviction of a misdemeanor involving moral turpitude or a 
serious crime. 


12/ St. Paul Fire & Marine Ins. Co. v. Lack, 476 F. 2d 583 (4th 
Cir. , 1973) (plea of guilty to manslaughter not binding in subse- 
quent civil suit even though manslaughter is defined as intentiong 
killing); semble, State Farm Mutual Auto Ins. Co. v. Worthington, 
405 F. 2d 683 (8th Cir., ; Fr n e Ins. Co. v. Strick- 
land, 376 F. Supp. 280 (N.D. Miss., 1974); Kerr v. Commissioner 
of Internal Revenue, 351 F. 2d 1 (2d Cir., 1965)(plea of guilty 
to tax fraud not conclusive on government's claim for deficiency) 


question is raised as to whether such an analysis comports with 
due process where there was no trial in the criminal proceeding 
and where there was an assertion of innocence--a procedure 
permitted by the Supreme Court under its ruling in Alford. 

In Alford, the Court held that a plea of guilty may be 
accepted by a court despite a claim of innocence. As the Supreme 
Court there pointed out, there are many reasons why a defendant 
may choose that course, commonly a vast difference between the 
charge that would be pressed at trial and that for which a plea 
would be accepted. 

But why does one press an assertion of innocence despite 
a plea of guilty? Obviously, the defendant may believe he is in 
fact not guilty and does not wish his plea to be binding upon him 
in a collateral proceeding. That is the basic design of the 
Alford plea. 

The decision in Alford effectively loosened the joints 
of the criminal process by encouraging plea bargaining on the 
foregoing basis. This case presents the issue whether the entire 
design of an Alford plea may be frustrated by holding that the 
defendant is bound in a collateral proceeding as if he had 
admitted guilt or stood trial and been convicted. 

We wish to emphasize that the issue is not whether 
guilty pleas are binding in the case in which they are entered: 
The issue is solely whether they are binding in a case dealing 
entirely with their collateral consequences. Alford's holding 
is precisely designed to permit a finding of guilt in a criminal 


case while leaving the collateral consequences open for subsequen 


determination. After all, it is that distinction which explains 
why a person is willing to enter a guilty plea. To take away 
that distinction is to destroy the whole meaning of Alford. 

In addition, because these pleas were entered in con- 
fident reliance upon the official declaration of the law as set 
forth in Alford, the denial of a full hearing on the issue of 
guilt constitutes "an indefensible sort of entrapment by the 
State," prohibited by Raley v. Ohio, 360 U.S. 423, 426 (1959), 
and Cox v. Louisiana, 379 U.S. 559 (1965). As the Supreme Court 


said, "convicting a citizen for ex=rcising a privilege which the 


State had clearly told him was available to him" is a denial of 


due process. 360 U.S. at 425-26; 379 U.S. at 571. In the same 
way, appellant's disbarment by the New York court without an 
opportunity to substantiate his continued assertions of innocence 
to the prior charges penalizes him for acting in reliance upon 
the statement of law clearly expressed by the Supreme Court in 
Alford. Such a penalty is an unconstitutional denial of due 


process. 


IV. 


APPELLANT WAS DENIED EQUAL PROTECTION 

OF THE LAWS BECAUSE NEW YORK LAW PERMITS 
AN APPEAL OF RIGHT TO EVERY LITIGANT WHO 
APPEARS BEFORE ITS COURTS OTHER THAN AN 
ATTORNEY CHARGED UPON A DISCIPLINARY 
PROCEEDING BEFORE ONE OF ITS LOWER COURTS. 


The foregoing issue was litigated in Mildner v. Gulotta 


and resulted in a divided opinion of a three-judge District Court 
panel, 405 F. Supp. 182 (S.D. N.Y., 1975), which was affirmed by 
the Supreme Court, 47 L. Ed. 2d 751. While the majority opinion 
may appear to have disposed of the issue, we believe it has in 
fact not done so. 

The opinion of Judge Neaher emphasizes that abstention 
was the basis for his decision. It was the failure to exhaust 
State remedies and the failure to seek review of the petition for 
certiorari which led the panel to its determination. The penulti 
mate paragraph of the majority opinion makes this unmistakeable: 


"In concluding that we ought to abstain in these 
cases I am not unmindful that it would be more 
expeditious for all concerned if this court, now 
well Lamiliarized with the issues raised, were to 
rule on the merits of the claims, from which a 
Pee hy to the Supreme capatg re cae 
U.S.C. §1253, MIM, Inc. v. Baxley, U.S. 799, 
95 S. Ct. 1278, 281, 43 L. . 2d 636 (1975), 
rather than relegate plaintiffs to State remedies 
which may no longer exist. But expedience cannot 
overcome the principle that, for sound policy 
reasons tied to the unique and peculiarly State- 
oriented function attorney disciplinary proceedings 
serve, Erdmann v. Stevens, supra, 458 F. 2d at 
1210; Anonymous v. Association of the Bar of the 
City of New York, supra, , at , the 

ederal courts must be extraordinarily reluctant 
to interject themselves into such proceedings. 
Therefore, although agreeing that the plaintiffs' 


constitutional claims are without merit, I believe 

these cases call for the application of the Younger 

abstention rule and should be dismissed on that 

ground.” 405 F. Supp. at 198-99. 

Of course, in the instant case appellant exhausted every 
possible State remedy and even sought review by petition for a 
writ of certiorari filed with the Supreme Court of the United 
States. Therefore, the abstention issue as delineated in Judge 
Neaher's opinion cannot be applicable to this case. 

Turning to the merits of the issue, we believe it would 
be an act of supererogation on our part to add to the extra- 
ordinary 26-page opinion of Judge Weinstein dissenting in the 


Mildner case. We incorporate his contentions in this case and 


urge the Court to consider the issue as ripe for decision. 


V. 


THE LOWER COURT ERRONEOUSLY REFUSED TO 
PASS UPON ISSUES PROPERLY BEFORE IT. 


As pointed out above, the decisional portion of the 
lower court's opinion dealt exclusively with the issue of the 
absence of a right to appeal in the State courts. All the other 
issues were either ignored or dismissed with a simple statement 
that "This court should not interfere in state disciplinary 


proceedings ," citing Erdmann v. Stevens, supra, and Anonymous v. 


Association of the Bar of the City of New York, supra. 

Of course both Erdmann and Anonymous dealt with the 
issue of abstention in the context of a pending disbarment pro- 
ceeding. But there can hardly be any doubt but that after the 
conclusion of a disbarment proceeding,an attorney has the right 
to contest the denial of his Constitutional rights in the 
proceedings leading to the disbarment. Erdmann itself, 458 F. 2d 
at 1210, cites Johnson v. Avery, 393 U.S. 483 (1968), for the 


obvious rule that - 


“the power of the States to control the practice of 
law cannot be exercised so as to abrogate federally 
protected rights," 


and this rule is equally applied in In re Ruffalo, supra, and 
other cases cited in Erdmann. 

Appellant has sought to have some court pass upon clearl 
defined issues as to the procedures before the Appellate Division. 
The New York Court of Appeals refused to consider an appeal; the 


| Supreme Court exercised its discretion to deny a petition for a 


writ of certiorari; and the District Court, while it may have 
considered the issues, made no mention of them in its decision. 

Conceivably, this Court may wish to remand the case and 
direct the District Court to pass upon the issues. Absent such 
a remand, appellant believes the issues are ripe for decision by 
this Court. 

CONCLUSION 

The decision of the court below should be reversed or, 

in the alternative, the case should be remanded for a consideratig 


by the lower court of the Constitutional issues presented. 


Ne Respectfully submi 


a! 
DORIS PETERSON 


c/o Center for Constitutional Rights 
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InN THE UNITED STATES DISTRICT COURT 
POR THE WESTERN DISTRICT OF NEW YORK 


er TD 


ARTUUR PF. TURCO, JRe,e 
Plaintiff, 


CIVIL ACTION 


Ho. 75- /0% 


@Voe 
Ti MONROE COUNTY BAR ASSOCIATION and 
TUE APPELLATE DIVISION OP TUL SUPRDME 
COURT POURTH JUDICIAL DEPARTMENT, 


pefendants 


rnc A LD 


COMPLAINT 
I, PARTIES 
A, Plaintiff 

1. Plaintiff, Arthur F. Surco, Ire, is a 
citizen of the United States and a resident of the State of litw 
York, City of Rochester. 

B. Defendants 

2. The defendant, Monroe County Bar Associ~ 
ation is, upon information and belief, an unincorporated associ~ 
ation of attorneys and maintains its offices for the conduct of 
its affairs at the Reynolds Arcade, Rochester, Now York. 

3, The defendant, the Appellate Division of 
the Supreme Court Fourth Sudcicial Department, is epstablishec 
pursuant to the laws of the State of tlew York, and the Supreme 
Court Justices, are appointed by tho Court of” *»peals of the 
State of New York. The Appellate pivision has original juris~ 
diction concerning matters of attorneys‘ admission to the ba 


and any disciplinary actions concerning attorneys. 


II. JURISDICTION 


4. This is an action for injunctive and 
declaratory relief under Rule 57 cf the Federal Rules and Civil 
Procedure authorized hy Title 42 USC Sec. 1981 et, seq. to secure 
rights, privileges and immunities established by the Fourteenth 
Anenadment to the Constitution of the United States, jurisdiction 
is also conferred on this Court by Title 28 USC Sectious 133i, 
1332, 1343(3) (4) providing for original jurisdiction of this 
Court and suit authorized by Title 42 USC Sections 1983 and 1985 
und jurisdiction is further conferred on this Court by Title 28 
NSC Sections 2201 and 2202. 

This is a proper case for a three-Judge 
District Court pursuant to Title 28 USC Sections 2281 to 2284, 
in that this action seel:s a permanent injunction and declaratory 
judgnent restraining the defendants from further activity as 
described in the complaint herein. 

III. STATEMENT OF FACTS 

§. On or about April, 1972 pursuant to an 
order by presiding Justice Harry Goldman, of the Appellate 
Division of the Supreme Court, Fourth Judicial Department, Alex 
Gossin, Esqe, a member of the Monroe County Bar Association, 
Grievance Committee, was ordered to investigate and report to the 
Appellate Division two misdemeanor convictions concerning the 
plaintiff herein. 

6. Several times thereafter, Alex Gossin spoke 
with the plaintiff herein concerning two misdemeanor pleas. Plaine 


tiff spoke at length with Mr. Gossin explaining all the surrounding 
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circumstances of said pleas and also informed Mr. Goss.in th-t he 
could present evidence concerning his innocence, and that i .cx 
Gossin agreed at a future time and date to meet with the p.aintiff 
herein, and examine said evidence. 

| 7. On May 8, 1973, the Monroe County Bar 
Association filed a petition charging the plaintiff with two 
misdemeanor convictions. The petition was filed in the 
Appellate Division, Supreme Court, Fourth Judicial Department. 

8. The petition filed by the Monroe County Bar 
Association charges the plaintiff with two guilty pleas, both 
misdemcanors. 

9. In September, 1973, the plaintiff moved to 
dismiss the petition, or in the alternative a full evidentiary 
hearing on these charges since he had interposed pleas of guilty 
under the case of North Carolina v. Alfred 40 U.S. 25, in which 
he was allowed to assert his innocence while taking the ploas. 

10. The Appellate Division, on December 17, 
1973, rejected the contentions raised and the metion to disnise, 
and concluded that by reason of the pleas of guilty, that the 
plaintiff had violated the canon of professional othics, anc that 
he was not allowed a full hearing to explain and go behind the 


pleas of guilty but that they would inform the plaintiff of 


mitigation hearing on character only. 


ll. On March 28, 1974 the mitigation hearing 
was commenced before the Hon. Lyman H, Smith, a Justica of tne 
Supreme Court of the State of New York, and was continued fron 


time to time until May 21, 1974 when it waa concluded. 


12. During tho mitigation hearing, thore 
was no evidence whatsoever produced concerning tho guilt of 
Arthur P, Turco, Jr. to the two nisdemeanor pleas. 

13. During said mitigation hearing, there 
was no evidence whatsoever produced concerning anything acgative 
concerning Arthur F. Turco's character. 

14. At the conclusion of the mitigation 
hearing plaintif?'s attorney, Herald P. Pahringer, reac to the 
hearing officer, all the evidence that Arthur Turco would 
produce showing that he was innocent of the two nisdemeanor 
charges, however, Judge Lyman Smith said that he could not 
accept such evicence pursuant to the Appellate Olvision order 
dated Decembor 17, 1973. 

15. The Hon, Lyman KH. Smith's report was 
filed on October 25, 1974 with the Appellate Division, Fourta 
Department, Judge Smith, who was Airected by the Appollate 
Division to report his findings to the Courc without recommen 
dations surmarized his conclusions by gtatings 

"Hie dedication to and professional 
representation, (after admission to 

the bar) of indigent black dafendants 

without financial reward and at cone 

siderable risk te his personal repu- 
tetion (and, inferential to his personal 
nafoty) during a volatile pericd in the 

19603 marked by racial Confrontation 

and by atudent unrast, not only in the 

United States but throughout the world.” 
After paid mitigation hearing, and Judge Lyman Smith, on 
October 25, 1974 filed his findings with the Appellate Division, 


the plaintiff submitted a brief which statad in part that no 


evidence whatsoever was produced concerning Arthur Turco*«e quilt, 
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and the fact that there were forty-eight «itnssses tostificd on 
his behalf, and over two hundred persons siqned petitions of hie 
good charactor, that there should be no discipline meted out, 

16. On January 28, 1975, the Appellate 
pivieion, Fourth Judicial Department, rendered its judgmant 
disbaring the plaintiff. 

17. The docision, dated January 28, 1975 
the Appellate Pivision, disbaring the plaintiff, for over 
fourteen pages, is based upon mere allegations, that the plain- 
tiff was precluded by Appellate Division order from refuting, 
and said allegations, unsupported by any evidence, are totaliy 
false. 

13. The Appellate Division, by its own 
orcger, dated Decenber 17, 1973, did not allow Arthur Turc»y to 
go behind the tvo convictions to prove his innocence, hovever *; 
its cecision, the Appa)’ate Division went far behind tiat order, 
and found as fact, mere allegations, which the defendant was 
not even advised that he was being charged with. 


19. On February 3, 1975, the Hon, Sol 


vachtler, associate Judge of the Court of Appeals, signed a 


stay, pending motion to the Court of Appeals for leave to appeul, 
20. On Pebruary 17, 1975, the plaintiff cic 
submit to the Court of Appeals, a motion for leave to appeal. 
21. Pursuant to the laws of the State of 
New York, an attorney is not allowed an appeal to the Court of 
Appeals as a matter of right, but must seek permission of said 


Court to appeal. 


Ta 


22, On Pebruary 19, 1975 the Court of 

Appeals of the State of New York denied plaintiff permission to 
appeal. 

23. On Pebruary 24, 1975, the original stay 
granted by Justice Wachtler, of ‘the Court of Appeals, terminatec, 

Cause oF ACTION 

a. ino actiony or the defendants, as Set 
fort’. above, have purpose and/or effect of: 

(a) Denying to the plaintiff his fundamental 
rights of due process cf law, all in violation of the Pifth, 
Sixth, Ninth and Fourteenth Amendments of the United Statos 
Constitution. 

(b}) The plaintiff was further denied due presess 
of law because his disbaxsment was besed upon allegations, un 
supported by any evidence. In fact, thera ie evidence of the 
defendant's innocence, as part of the Court record in the State 
of Maryland, which the plaintiff offered to introduco, but was 
precluded ty she Frpeilate Division Order dated December 17, 
1973. 

(c) The plaintiff was further denied due process 
because his disbarment is base@ upon allegations not containse 
in the Bar Association's petition of charges again: nim, thus 
denying the plaintiff the fundamental rig:t of due process oo 
boing notifiec of the charges pending against him. 

(ad) Plaintif€ wen further denied the fundanental 
right of duc process of law because he was foreclosed fron 
repudiating the allegations, which were not puaekinene Bar 
Association's petition, that wore reliad upon by the Appellate 


Division in its judgment of disbarment. 
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(ec) The plaintiff was further denied due process 
of law and equal protection of the law because hin disbarment 
was discrimitory and based upon mere suspicion and conjecture 
and not evidence. 

(£) The plaintiff was further denied due procass 
of law because the two pleas entered were based upon the dectrince 
in North Carolina v. Alfred in which the plaintiff asserted his 
innocence at the time of taking the pleas, and was thus precluded 
from raising that same question of innocence during said dis~- 
ciplinary proceeding. 

(g) Plaintiff was furthor denied due process in 
that the defendant, Monroe County Bar Association, had originally 
granted the defendant the right to present evidence of his 
innocence before that party before said charges were filed with 
the Appellate Division. 

(h) The plaintiff was further denied due process 
4n that the Monroc County mr Association investigation, which 
originally granted the defendant the right to produce arinenns 
of his innocence, was based solely on allegations unsupported 
by any evidence, and without consulting the plaintiff, The 
plaintiff was further denied due process of law, in that the 
denial of the Court of Appeals to grant leave to appeal, is a 
violation of the Constitution of the United States, The Appellate 
Division, in a disciplinary proceeding, acts as o Court of 
original jurisdiction, and that pursuant to the Rules of the 
Court of Appeals, adoea not grant an attorney the right to appeal 
but must seek perminsion, a11 in violation of the due process 


of law pursuant to the Constitution ot the United States, 
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27. The actions on behalf of the defendent, 


MONROE COUNTY BAR ASSOCIATION, and the defendant, APPELLATE 
DIVISION OF TUE SUPREME COURT FOURTH JUDICIAL DEPARTMENT, to=- 
gether, have donied the plaintiff hia most fundamental rights of 
due process and equal protection of the law as guaranteccd by the 
Pifth, Sixth, Ninth and Pourteenth Amendments of the Constituticn 
of the United States. 

That the APPELLATE DIVISION and the MONROD 
COUNTY BAR ASSOCIATION, by Court Order, refused to ict the 
plaintiff introduce evidence of his innocence, and go behind 
the two pleas entered, while, in the Appellate Division, 2 
decision of disbarment dated January 28, 1975, the Appellate 
Division went far behind said pleas, and found as fact, unsupported 
allegations, while denying the plaintiff to cipeeen aid 
allegations by introducing evidence, part of waich is contained 


as a matter of Court: record in the State of Maryland. 


28, Unless this Court restrains end anjoins 
the defendants from enforcing their Order of pDisharment, the 
plaintiff will suffer and continue to suffer serious, i:.2aediate 
and irreparable injury in thats 


(a) Said disharment will have the gdrmediete affect 


of interferring and impeding efforts of the plaintiéf£ toa prepere 


adequately for the defense of certain defendants now or shaut 
to face trial. 

(b) Said ainbarnent against the plainti£e, Turco”, 
will have an immediate and irreparable affect upon the exercise 


‘of fundanental due procesn righte of the Conctitution of fhe 
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(c) The said disbarment of the defendant, TURCC, 
has resulted in serious and irreparable injury to his professicnel 
reputation es a lawyer, and has illegally and unconetitutionally 
punished and penalized him without due process of law, as well 
as subjecting hin to public scorn and ridicule, 

(d) The mid disbarment of defendant, TURCO, has 
resulted in unemployment and losz of income, which danage 
threatens his livelihood and that of his wife and two small 
children. 


The plaintiff has no adequatc remedy 


30. Ne previous application for the 
relief sought herein has been made te this or any other Court. 
WHEREPORE, plaintiff prays for tha follow. 
ing reliefs 
1. That a permanent injunction be ‘{ssued: 

a) Restraining the defendants and each of theri, 
their agents, enployecs and attorneys and all others acting in 
concert with ther and their successors, from enforcing the 
Order of Dinbarmant dated January 28, 1975, by the Appellate 
Division of the Supreme Court, Peurth Judicial Department. 

b) That a Declaratory Judgment issue declaring 
thet the denial of the right of appeal, by the State of New Yorr- 
es applied to erttorneye when the Appellate Division iu sittin, 
as a Court of originnl ¢urxisdiction, is unconstitutional and @ 
Genie} of due prucese of kw an defined by the Constirution of 


‘the United seceeraaacne bakk, efi SbO) We Phe Sram 
eo 4 Ad Afr 
Cdlee PA, anh a fe int thie uxt grant plaintiff such othe: 


and further relief as may seem to it to be appropriate. 


Dated: 


March 10, 


1975. 


Respectfully submitted, 


MORTON STAVIS, ESQ. 
Attorney for Plaintiff 
744 Broad Street 
Newark, New Jersey 


CHARLES GARRY, ESQ. 
Attorney for Plaintiff 
1256 Market Street 

San Francisco, California 


RAMSLY CLARK, ESQ. 

Attorney of Counsel for Plaintiff 
37 West 12th Street 

New York, New York 


LEONARD WEINGLASS, ESQ. 

Attorney of Counsel for Plaintiff 
2909 1/2 Gcean Front Walk 

Venice, California 


WILLIAM M. KUNSTLER, ESQ. 
Attorney of Counsel for Plaintiff 
653 Broadway 

New York, New York 


MARGARET L. RATNER, ESQ. 
Attorney of Counsel fer Plaintiff 
351 Broadway 

New York, New York 
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STATE OF NW YORK, COUNTY OF MONROD 553% 


ARTHUR F, TURCO, JR., being duly sworn, deposes and 
gays that deponent is the plaintiff in the within action; that 


deponent han reac tac Dregolrny Complaint and knows the contents 


thereof; that the sane is true to denonent's own knowledqe, 


ercept as to tue matters therein stated to he alleged on 
Sehormazion ami .elie® ana that as to those matters deponent 


—t £6 


Ly 


A A A 
--? - = 


/ 
af be : 


. ant 
EA A A CG A SO Cy 


» WAM TT oe es 
Pos, Mae 1. Mone Capit 
Gul We, ¢ MLC. Moen 
4s 


me ciaanie 


| BEST COPY AVAILABLE 


eo 134 


IN THE UNITED STATES DISTRICT CoUR?T 
POR Ti WESTTRN DISTRICT OF tA YORK 


ARTHUR F, TURCO, IR, 


Plaintif£f£, 
V3. ORDER TO SNOW CAUSI: 
AND TEMPORARY RT 
THE MONROE COUNTY BAR ASSOCIATION and STRATHING ORDER 


THE APPELLATE DIVISION OP TilZ SUPREME 
COURT FOURTH JUDICIAL DEPARTMENT, 


Defendants. 


LLC SA RTS Ra tne tn tenth esanehstanets tseentee ce 


UPON the conpdiint of ARTHUR P, TURCO, IR., and 
the affidavits and affirmation attached horeto, and upen all 
the proceedings heretofore had, and sufficient cause being shevn, 
it is 3 , 

ORDERED, that the defendants above named show 
cause at the United States District Court, for the Western 
District of New York, located in tha City of Rochnster, New York, 
at 10:00 o'clock in the forenoon on tha @ 7% day of Thanh , 1975, 
or a3 soon thereafter as counsel can he heard, why the United 
States District Court chould not issue and enter a pretinindcy 

sgungesen, pending the determination of the isues in this action. 
restraining and enjoining the above named defendants, from enforce 
_ dag the Judgment of Osbarmant dated January 28, 1975; and it is 
further 
7 Pea ORDERED, that pending the plaintiff's motion for 

@ peetisiinte:tnidnction, that tho defendant, HE MONROE COUNTY 
BAR ASSOCIATION and tha APPELLATE DIVISION OF THE SUPRENE COURT, 
| POURTH JUDICIAL DEPARTMENT, and cach of then, their agents, 
Guccessors, deputics, servants and employees and all persons 


acting by, through or under thea or efther of them, ox by or 
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through their ordor, bho and they are herob .tenporarily regtraln: 
€ rt. “. %_/928 nk hha hic gd the neha thal iG oe 
fron enfording the Ordc® Of Dicbarnont dated January 28, 1975,. 


Secvice of a cony of “n43 Crcor on behalf of the 
plaintitft herein, nuct ta ade upon the dafendants on or Lbofora 
the /Y day of » 1975, and such sorvice chall ho 


deened sufficient, 


Dated: fhoct i 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


ARTHUR F. TURCO, JR., 


Plaintiff, NOTICE 
OF 


~against- MOTION 


THE MONROE COUNTY BAR ASSOCIATION and 
THE APPELLATE DIVISION OF THE SUPREME 
COURT FOURTH JUDICIAL DEPARTMENT, 


Defendants. 


PLEASE TAKE NOTICE that the defendant, the Monroe 
County Bar Association, will move this Court at a Motion Term 


thereof to be held at the United States District Court for 


the Western District of New York at the 


Federal Bailding in 


the City of Rochester, New York, on May 12, 1975 at the 


opening of Court on that day or 2s soon as counsel can be 
heard thereafter for an order pursuant to Rule 12(b) of the 
Federal Rules of Civil Procedure for an order dismissing the 


complaint herein on the merits on the grounds that the Court 


lacks subject matter jurisdiction, that the complaint fails to 


state a claim upon which relief can be granted, that this 


action is barred by the doctrine of res judicata and the 
provisions of Article IV, Section 1 of the United States 


Constitution and on the ground of abstention and grantin, 


such other and further relief as the Court may deem just and 


| proper, 
| 


Dated: April 24, 2975 


MICHAEL T. TOMAINO 
Attorney for Monroe County Bar 
Association 
Office and P. O. Address 
Lincoln First Tower 
Rochester, New York 14603 


ROBERT C. NAPIER, ESQ. 
620 Keynolds Arcade Building 
Rochester, New York 14614 


WILLIAM J. KOGAN, ESQ. 
Assistant Attorney General 
The Capitol. 

Albany, New York 12224 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN OISTRICT OF NEW YORK 


ARTHUR F. TURCO, JR., 


Plaintiff, AFFIDAVIT 
IN OPPOSITION TO 
vs. MOTION FOR 
' TEMPORARY STAY 


THE MONROE COUNTY BAR ASSOCIATION and 
THE APPELLATE DIVISION OF THE SUPREME 
COURT FGURTH JUDICIAL DEPARTMENT, 


Defendants. 


mee 


STATE OF NEW YORK) 
COUNTY OF MONROE ) SS: 
CITY OF ROCHESTER) 


MICHAEL T. TOMAINO, being duly sworn, deposes and says: : 


I am an attorney duly iicensed to practice my 
profession in the State of New York and I am a member of the 
bar of this Court. I have acted as attorney for che Monroe 
County Bar Association in connection with the disciplinary 
proceedings involving Arthur F. Turco, Jr. in the Courts of 
the State of New York and I am fully familiar with those 
disciplinary proceedings and with the matters hereinafter set 
forth. This affidavit is made on behalf of the Monroe County 
Bar Association in opposition to Mr. Turco's motion in this 
action for a temporary stay, pending the determination of the 
issues in this action, of the ordee of disbarment of the 
Appellate Division of the Supreme Court, State of New York, 


Fourth Judicial Department dated January 28, 1975. 


Background 

The disciplinary proceedings with respect to Mr. 
Turco were commenced in 1973 by the Bar Association with the 
service aid filing in the Appellate Division Fourth Department 
of a Notice of Petition and Petition dated May 8, 1973. The 


Petition and the attachments thereto establish that Mr. Turco 


entered a plea of guilty in the State of Maryland on February 14, 


1972 to common law assault in full satisfaction of multiple 
indictments stemming from the slaying of Eugene LeRoy Anderson 
in July, 1969. Mr. Turco thereafter filed an appeal to the 
Court of Special Appeals of the State of Maryland contending 
that his prior motions to dismiss the indictments should have 
been granted. The Appellate Court reviewed Mr. Turco's 
assertions in detail in a fourteen-page decision dated June 13, 
1973 and affirmed the conviction based upon his plea of guilty. 
The petition of the Bar Association also shows that 
on March 8, 1972 Mr. Turco was ere upon a plea of guilty 
to a violation of § 265.05 of the Penal Law of the State of 
New York in full satisfaction of charges of illegal possession 
of dangerous weapons, possession of dangerous drugs, possession 
of hypodermic instruments and obstructing governmental admin- 
istration. Such guilty plea was entered by Mr. Turco after the 
Court had denied his motion to suppress certain evidence. Mr. 


Turco's appeal from the conviction based upon his plea of guilty 


was affirmed on December 19, 1972. 

By order dated September 11, 1973 the Appellate 
Division denied “ir. Turco's motion for an order to transfer 
the disciplinary proceedings to the Appellate Division, 
First Department. 

By order dated December 17, 1973 the Appellate 
Division found Mr. Turco guilty of professional misconduct 
and ordered that, if Mr. Turco so desired, a hearing in 
mitigation of the discipline to be adjudged would be accorded 
to him. 

By order dated January 17, 1974, the Appellate 
Division noted Mr. Turco's request for a hearing in mitigation 
and appointed Justice Lyman H. Smith to take such proof in 
mitigation as Mr. Turco may offer and to report to the 
Appellate Division without recommendation. 


The Notice of Petition and Petition, and the 


Exhibits thereto, are incorporated herein by reference as 


Exhibit "A" and will be handed up to the Court upon the 
argument of this motion. The September 11, 1973, December 17, 
1973, and January 17, 1974 orders of the Appellate Division 
are attached hereto as Exhibits "B", "C" and "D", respectively. 
The decision of the Court of Special Appeals of Maryland dated 
June 13, 1973 is attached hereto as Exhibit "E". 

The Mitigation Hearings 


Hearings in mitigation were conducted before Justice 
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Smith on March 28 and 29, April 4 and 5, and May 2, 3 and 21, 
1974. Over eight hundred pages of testimony were taken. 

Justice Smith submitted a report to the Appellate Division 
dated October 25, 1974 without recommendation. Mr. Turco 
presented, in addition to evidence with respect to his character 
and ability as an attorney, testimony as to his asserted 
innocence of the charges which were the basis for his conviction 
in Maryland and New York City. 


The Order and Opinion 
of Disbarment 


After receiving Mr. Turco's extensive brief and 
conducting oral argument in Chambers, the Appellate Division 
Fourth Department issued an opinion dated January 28, 1975 
finding that Mr. Turco should be disbarred. An order was 
entered accordingly and thereafter personally served upon Mr. 
Turco. The opinion and order are attached hereto as Exhibits 
"Fr" and "G", respectively. The opinion of the Appellate 
Division sets forth in detail the factual basis for Mr. Turco's 
disbarment and the facts will not further be repeated herein. 


Mr. Turco's Appeal to the 
New York Court of Appeals 


- Mr. Turco served and filed an amended notice of 
appeal dated February 3, 1975 and also moved for permission 
to appeal to the New York Court of Appeals. By order dated 


February 19, 1975 the Court of Appeals denied Mr. Turco's motion 
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for leave to appeal, denied his motion for a stay pending appeal 


and, upon the Court's own motion, dismissed the appeal taken as 


of right. The order of the Court of Appeals is attached hereto 


as Exhibit "H". 


Mr. Turco's Petition for a Stay 
in the New York Court of Appeals 


Thereafter, 


the Bar Association was served with Mr. 


Turco's “Petition for a Stay" dated March 6, 1975 in the New 


York Court of Appeals. Such petition is attached hereto as 


Exhibit "I". Such petition requésts that a stay be granted 
pending the filing and ruling on the Petition for Certiorari 
to the Supreme Court of the United States or pending the 

application for a stay to a Justice of the Supreme Court of 


the United States. To date, we have rot been advised that the 


Court of Appeals has ruled on Mr. Turco's petition for a stay 
and we have not been served with any Petition for Certiorari 
to the Supreme Court of the United States or with any applica- 
tion for a stay from a Justice of the Supreme Court of the 
United States. 
By reason of the foregoing, it is respectfully 


submitted on behalf of the Bar Association that the plaintiff's 


motion herein for temporary injunctive reyiet be denied in all 
fo 
respects. the 
WY £ 
LAL asd aa Va Dyn firma) 


Michael T. Tomaino 


Sworn to before me this 
18th day of March, 1975. 


Behtt A temeee 
po BERT F. FERRELL, 

Qualified ta Manwes Coser’ 

My Comenianlon txpiees tesech 20, 19.2, 


State of Ne rk Supreme Court 
Appellate Ssion - Fourth Judicial @. . tment 
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In the Matter of ARTHUR F. TURCO, JR.y 
an Attorney, Ey.4 


Respondent, PETITION 
MONROE COUNTY BAR ASSOCIATION, 


Petitioner. 


i a a a ee 


To the Presiding Justice and 
Associate Justices of the Appellate 
Division of the Supreme Court, 
Fourth Judicial Department: 

The Monroe County Bar Association respectfully shows 
the Court as follows, upon information 2nd belief: 

1. Petitioner is a duly constituted Bar Association, 
incorporated, organized and existing under the Laws of the State 
of New York and maintains its office at 8 Reynolds Arcade, 
Rochester, New York 14614. 

2, Respondent is an attorney and counselor at law 
duly admitted to practice by the Appellate Division of the 
Supreme Court, First Judicial Department on December 21, 1967. 

3. Respondent resides at 199 Plymouth Avenue South, 
Rochester, New York and maintains his professional office at 
521 Powers Building, Rochester, New York 14614. 

4h, By order Gated April <2, 1972 this Court directed, 
among, other things, that petitioner conduct a preliminary 
investigation of the professional conduct of petitioner and that 
charges be prepared, served and filed if, upon the conclusion 
of such investigation, petitioner finds sufficient eviaence of 


professional miszonduet to warrant the institution of 4 


disciplinar order is attached heret: 


224 


droceeding. <A copy of su 


as Exhibit™"A". 
5. On or about May 1, 1970, respondent, together 
with certain other individuals, was indicted in Baltimore, 
Maryland, in connection with the slaying of one Eugene Leroy 
Anderson on July 12, 1969. Specifically, respondent was 
charged with conspiracy to commit murder (indictment 2313), 


assault with intent to murder (indictment 2314, first count), 


common law assault (indictment 2314, second count), scliciting 


to commit a felony [kidnapping] (indictment 2316). The afore- 
said indictments are attached hereto as Exhibits "B", "C", "D", 


and "E" respectively. 


6. ‘On February 14, 1972 respondent entered a plea 
of guilty to the second count of indictment 2314, common law 
assault, in satisfaction of all pending charges. The transcript 
of proceedings on February 14, 1972 in the Criminal Court of | 


Baltimore is attached hereto as Exhibit "F". 


| 
to commit a felony [murder] (indictment 2315), and soliciting 


7. Respondent was sentenced to a term of five years 
in the custody of the Department of Correction but such sentence 
was suspended (Exhibit "F", p. 47). 

8. Resvondent filed an appeal to the Court of Special 
Appeals of Maryland in proper person. The Appeal was argued 
orally on March 2, 1973. No decision has yet been rendered. 

9. Attached hereto as Exhibit "G" is a certified copy 
of the docket entries in connection with indictment 2314 and a 
certified copy of said indictment. 

10. On February 22, 1970 respondent was arrested in 


New York City and charged with possession of dangerous Weapons, 


possession of damserous drugs, possession of hypo instrument 


and obstructin: Government admins strat Qe. A report of such 245 


arrest by the Hew York city Police Department is attached hereto 
as Exhibit "H". 

11, On Mareh 8, 197e respondent entered a plea ofr 
guilty to a violation of section 265.05 of the Penal Law (no 


specified subdivision) as a misdemeanor and on April 3, 1972 


was conditionally discharged. The transeript of record of the 


Criminal Court of the City of New York is attached hereto as 


Pehibte “is 

12. <A certified copy of the court record in the 
Criminal Court of the City of New York and the affidavit in 
support of the charges against respondent are attached hereto 
as Exhibit "J". The Decision of Justice Jack Rosenberg denying 
a motion to supress certain evidence and certain admissions is 
‘attached hereto as Exhibit "”" Phe stenographic minutes of 
proceedings on March 8, 1972 when respondent entered a plea of 
guilty of unlawful possession of a weapon in violation of 
section 265.05 is attached as Exhibit a Pik 

Respondent appealed his conviction to the Appel- 


. 
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late Term, First Department, which unanimously affirmed said 
conviction without opinion on December 19, 1972. 

14, By reason of the foreroing, petitioner submits 
that respondent is or may be guilty of professional misconduct, 
crime, misdemeanor or felony. 

WHEREFORE, petitioner prays that the Court make 
order with respect to respondent's license to practice as an 


attorney and counsellor-at-law as it deems proper and 


such other and further proceedings as to the Court may secm 


just and proper. 
Dated: May 8, 1973 


Monroe County Bar Association 


By S/Anthony R. Palermo 


President 
8 Reynolds Arcade 
Rochester, New York 14614 


may 
"\ 
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COUNTY OF HONKOK 


sviorn, depoeses and says 


What he is an officer, to wit, president of the Monroe County 


Bar Association, that he has read the foreroing Petition and 
> (a) & 


knows the contents thereof; that the same is truc to the 
knowledge of deponent, except as to the matters therein stated 
to be alleged upon information and belief, and as to those 
matters he believes it to be true based upon his review of the 
exhibits attached thereto and his discussion wit members 


the Complaints and Grievances Committee of the Monroe Co 


Bar Association, who conducted the investigation of the 


“4 ade bir © oy 
S/Anthony R. Palermo 


—— seein cent nea te te ana it ein a tt LD 


Sworn to before me this 


8th day of May, 1973. 
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APPELLATE DiVISION - <. B 


OF THE 


Supreme Court 


STATE OF NEW YORK 


FOURTH JUDICIAL DEPARTMENT 


PRESENT: GOLDMAN, P.J., DEL VECCHIO, MARSH, WITIER, MOULE, JJ. 


In the Matter of ARTHUR F. TURCO, JR., an Attorney, 


Respondent, 


MONROE COUNTY BAR ASSOCIATION, Petiticner. 


ee LS 


The respondent, Arthur F, Turco, Jr., having duly moved 
before this Court for a transfer of the proceedings against the 
respondent to the Appellate Division of the Supreme Court, First 
Judicial Departrent, upon the grounds thet respondent was admitted 
to practice by the Appellate Division, First Department, and has 
practiced in that area for most of his professional career, for 
other stated grounds, end because the interests cf justice would 
best be served by such a transfer. 

Now, upon reading and filing the affidavit of Herald 
Price Fahringer, sworn to June 20, 1973, the notice of motion 
together with proof of service thereof upon the petitioner, and 
after hearing Mr. Herald Price Fehringer, attcrney for the respon- 
dent, and Messrs. Michael T. Tomaino, Bruce E. Hansen, and Anthony 
R, Palermo, of counsel for the petitioner, and due deliberetion 
having been had thereon, 

It is hereby ORDERED, That the moticn to transfer the 
proceedings to the Appellate Division, First Judicial Departnent, 
be and the same hereby is denied in all respects. 


Fnter. 


LESTER A. FANNING 


Entered: September 11, 1973 


ESTER A. FANNING, Clerk. 
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PRESENT: DEL VECCHIO, J.P., MARSH, MCULE, CARDAMONE, SIMONS 
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In the Matter of ARTHUR F. TURCO, Jr., an Attorney, Respondent, 


Monroe County Bar Association, Petitioner. 


a 


Upon reading and filing the petition of the Monroe County 
Bar Association, verified the 8th day of May, 1973 by Anthony 
R. Palermo, President, & .eging that respondent is or may be 
guilty of professional misconduct in his office as an attorney 
and counselor at law, together with the exhibits annexed thereto, 
the answer of Arthur F. Turco, Jr., filed the 2lst day of June, 
1973, in which he requests that the charges be dismissed, or, 
in the alternative, for other reliet, together with the appendix 
annexed thereto, and after hcsring Mr. Bruce E. Hansen and 
Mr. Michael F. Tomaino, of counsel for petitioner, and Mr. Hereld 
P. Fehringer, of counsel for resposdent, and cue deliberation 
having, been had thereon, 

This Court hereby finds that respondent is guilty of 
professional misconduct in his office as an attorney and 
counselor at law, and 

It is hereby ORDERED, That if respondent desires e hearing 
in mitigation of the discipline to te adjudged, he may so 
advise the court within twenty days from the date of the entry 
of this order, and such a hearing will be eccorded to hin. 

Memorandum: In Maryland respsndent was indicted and tried 
for conrpiracy to commit murder, assault with intent to murder 
and other crimes. After the jury #{segreed and a new trial 
wes ordered, respcndent plead guiliy to common law assault. 
Thereafter, respondent was arrestet and charged in the Criminal 


Court of the City of New York with possession of dangerous 


EXHIBIT “C* 


an 


and other crimes. He plead guilty tc possession of a dangerous 
weapor in violation of section 265.05 of the Penal Law in full 


weapons and ammunition therefor, possession of dangercus drugs 


satisfaction of these charges and an additional charge of jumping 
bail and fleeing the jurisdiction. By reason of the above two 
convictions of respondent the Monroe County Bar Association 

has petitioned this court: under section 90 of the Judiciary 

Law for disciplinary action against him. In his answer respond- 
ent admits the convict.ons but seeks to prove that in fact he 

wat not guilty of the charges to which he plead guilty; and he 
asserts that the petition is insufficient in law and he moves 
for its dismissal. We conclude that the petition is sufficient 


and that the motion shvuld be denied. We also conclude that 
North Carolina v. Alford (400 U.S. 25), on which respondent 


relies, does not support his contention that he has the right 


now to prove that he was not guilty of the charges a6 he plead. 


In Alford, supra, the court merely held that it is proper for 


a court to accept a defendant's plea of guilty to a lesser crime 


4n compromise of an {ndictment, provided the plea 4s volunterily 
made (see, in eccord, People v. Clairborne, 29 N Y 2d 950; 
People v. Foster, 19 NY 2d 7503 People v. Griffin, 7 N Y 2d 
511). No claim is made here that respondent's pleas were not 
voluntary. 

Although respondent suggests that his pleas were reluctantly 
made and were similar to pleas nolo enntendere and hence of no 
effect in another proceeding (see Matter of Kimball, 33 N ¥ 2d 555); 
the plea of nolo contendere has been abolished in New York 
(Ando v. Woodberry, 8 N ¥ 24 165, 170), and the records of 
respondent's pleas show conclusively that they were nothing 
ess than pleas of guilty to reduced charges. In the absence 
of a contention that respondent has evidence "which was 
unavaileble to him" at the time of those pleas (see Matter of 
Keogh, 17 NY 24 479, 481) we deem the two convictions to be 


final end binding upon hin. 
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These acts of which respondent stands convicted constitute 
professional misconduct on his part in violation of Canons of 
professional Ethics, Nos. <9 and 32, and of the Code of 
Professional Responsibility, Pasciplinary Rules, No. 1-102 (A) 
(3) (5) and (6), namely, that @ lawyor should strive at all 
times to uphold the honor end maintain the integrity of the 
profession. 41 find his highest honor ae an honest man; 
and that he will ongege in no illegal conduct involving moral 
turpitude or that is prejudicial to the adainistration of 
fgustice or that adversely reflects on his fitness to practice 
law. For such misconduct respondent should be disciplined. 

If respondent desire: @ hearing in mitigation of the 
discipline to te adjudged, he may £0 adviee the court within 
20 dsys of the entry of the order hereon, and such ea hearing 
will be accorded to him. | 

It io hereby further CRDERED, Tnat pursuant to Judiciary 
Law, § 90, this orcor, being, intermediate, is confidentinl end not 
published. 


Enter. 


LESTER A FAISiviiwse 


Entered: December 17, 1973 


LESTER A. FANNING, Clerk 
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APPELLATE DIVISION 
OF THE EX. D 


Supreme Court 


STATE OF NEW YORK 
FOURTH JUDICIAL DEPARTMEN, 


PRESENT: MARSH, P.J., MOULE, CARDAMONE, SIMONS, DEL VECCHIO, JJ. 


In the Matter of ARTHUR F. TURCC, JR., an attorney, Respondent, 


Monroe County Bar Association, Petitioner 


This Court by Order entered December 17, 1973, having 
found that respondent is guilty of professional misconduct in 
* his office es an attorney end counselor at law and pursuant to 
gaid Order respondent by his attorney Herala Price Fahringer 
having under dave of Decezber 29, 1973 requested a hearing in 
mitigation of the discipline to be adjudged, and due 
deliberation having been had thereon, 

It 4s hereby ORDERED, Tht Honorable Lyman H. Smith, 
Justice of the Supreme Court, is nereby appointed to take 
such proof in mitigation as respondent may offer end report 
the same to this Court, without making recommendations thereon, 
with all convenient speed. ‘The Justice shall fix the time 


ama plase for the hearing. ; 

It is hereby further ORDERED, That pureuant to Judiciary ' 
Lew, § 90, this Order, being intermediate, 1s confidential and 
not published. 


LOXo 


LESTER A. Frvcscuat 


Entered: January 17, 197% 
LESFUR A. FANNING, Clerk. 
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iN THE COW M@- OF SPECIAL APPEAT 


OF MARYLAND E 
a 


No. 121 
. September Term, 1972 


ARTHUR F. TURCO 


STATE OF MARYLAND 


ce LC 


Morton 
Thompson 
powers, 


Jd. 


PER CURIAM 


aa A OC A 


Filed: June 13. 1973 


la ST woey NUE 


veer aa - Petitioner's Exhibit "Cc" 
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Arthur F. Turco, appellant, entered a plea of guilty to a charge 


of assault and battery in the Criminal Court of Baltimore, Judge J. 


Harold Grady, presiding. A sentence of five years was imposed and 


‘suspended during good behavior for five years. Turco, a member of 
the New York bar, appeals from the conviction without raising the 
question of voluntariness of the guilty plea and in his reply brief 


specifically disclaims an intention to raise that question; rather he 


| 
| 
| 
| 


contends that the indictments on this and other related charges should 
have been dismissed by the trial judge upon eintions made prior to 
entry of the guilty pl2a. | 

Relying on Ogle v. Warden, 236 Md. 425, 204 A.2d 179 and Fix v. 
State, 5 Md. App. 703, 705, 249 A.2d 22h, the State contends the 
entry of the guilty plea completed a waiver of any right to contest 
the validity of the indictment especially as the record shows the 
‘plea was entered with a full understanding of the alleged defects in 
the indictment by one who was trained in the law and active as a lawyer 
in the defense of criminal cases. Since the oral argument, the State's 
eoettion has received support from the Supreme Court of the United 
States in the case of Davis v. United States, ___ U.S. __, 93 S.Ct. 
1577, __L.Ed.2d _ (1973). We prefer to dispose of Turco's con- 
tentions on a factual basis and therefore we will assume without de- 
ciding that the guilty plea did not yaive the alleged defects in the 
Andictment. . | 

It was agreed by stipulation that if the case were tried, the 
State would produce witnesses to testify as follows: A body identified 


as that of Eugene Leroy Anderson was found in Leakin Park on October 27, 


Petitioner's Exhibit "C" 
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1969, and that the medical examiner would testify that the cause of 


geath was a shotgun wound in the’ chest. Mary Anderson, wife of the 


deceased, would testify thet she last saw her husband some time prior 


to July 9, 1969. 

Donald Vaughn would testify that on duly, 9, 1969, he, the witness, 
Arthur Turco, the appellant, Eugene Anderson, "the deceased, together 
with Henry Mitchell and others were distributing Black Panther litera- 
ture in the 1700 block of Pennsylvania Avenue. He would further testi- 
fy that on the following day, July 10, 1969, Eugene Leroy Anderson came 
“to the Black Penther headquarters and offered to assist in the painting ‘ 
of the headquarters then in progress. After the deceased hed talked 
with some of the members he was carried bodily upstairs followed by 
Arthur Turco, the appellant, and others. In about ten minutes Turco 
came downstairs saying they were going to interrogate the deceased. 

Mr. Vaughn would further testify they put the deceased on a file pox 
and two of the members, Mahonney Kebe and another; began striking hin. 
‘The witness left the room and went into the kitchen where he heared 
Turco talking with Henry Mitchell, saying, "We nantt keep him here ... 
We have to off him", which the witness understood to mean they would 
have to kill Anderson. At this time one of the saubere was boiling 
water to which sugar Was added. The witness was directed to get a 
hunting dagger, which he did and returned to the front room. Some 

of those present dipped the dagger into the syrup and placed it upon 
the upper face ynder Anderson's eye and rolled it dovn the face re- 
moving the first layer of skin and the same thing was done to his 


chest. Some of the persons present again hit the deceased. Henry 
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Mitchell grabbed the deceased by the head and pointed a revolver at 
him stating he was going to kill him. Mitchell then left. Another 
person present took 4 lighted cigarette and burned Anderson under the, 
eye. All of these occurrences took place in the presence of Turco who 
at one time picked up Anderson and threw him to the floor whereupon 
f another individual kicked him in the groin; that those present, in- 
cluding Turco, carried the deceased upstairs where a beating with 
bed slats continued. through the night. The appellant, Turco, left 
the room with Henry Mite!.e7: in the early morning hours. At about 
r 8 o'clock in the morning, Veughn saw Arnold Loney coming into the head- 
quarters. Vaughn remained as guard over. Anderson throughout the day 
of July 11, 1969 at she Black panther headquarters. When Vaughn left 
the headquarters at about 8 o'clock that night, the victim was tied 
up in a closet on the second floor and Turco was out in front of the 
headquarters on thé way to get Mitchell out of jail. 

Sam Walters, an undercover police agent operating within the 


8 fae 


Black Panther Party, would testify that on the evening of July 10th, 
he attended a political education class at the headquerters. When he 
left the building about 11 p.m. he offered Turco a ride home. The 
offer was declined and Turce and Mitchell remained at the headquarters 
when the witness icft. 

Arnold Loney would testify that at 8 a.m. on July 11, 1969, he 
went to the Black Panther headquarters where one, Larry Wallace, the 
headquarters duty officer, informed him that they had "caught a pig." 


Loney . is summoned to a meeting on the vthiza floor. Among those whom 
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he would name as being present were Arthur Turco, Henry Mitchell, 
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Charles Wyche and others. That Henry Mitchell inquired of him what 
he knew about a petition concerning the reinstatement of a Captain 
Hart of the Black Panther Party who had been demoted five days ecarlier,. 
Loney and Wyche were told that in retribution for circulating the 
petition Mitchell wanted them "to take care of the pig." Lor » would 
testify that Turco was present during the entire meeting encouraging 
a Mr. Mitchell in all that he said, cursing at Loney and Wyche, and that 
Turco told them to ac ahead and do what they had to do with Anderson. 
Loney and Wyche left the headquarters to select a location at which to 
perform the murder. At 6:30 that evening Loney returned to the head- 
quarters and attended a political education class conducted by Turco. 
Turco was called out of the room and enother individual assunec di- 
| rection of the class. About 9:30, Loney went downstéaic: anid met iyche 
“and Turco, whereupon Turco said, "Go and do what you have io Ov. 

Loney and Wyche left and secured at least one shotgun and a vehicle 
and returned to Panther Headquarters for the purpose of transporting 
the victim. 

Irving Young drove the car, Melvin Johnson sat in the front seat 
ad Ss the back seat between Crurles Wyche and Loney sat the victim. 
Upon their arrival, the preselected site where they intended to commit 
the murder was too crowded. They left the arca and drove around quite 
awhile. They entered and then left the Eastern Shore via the Bay 
Bridge. Upon their return to the Glen Burnie area, their automobile 
was stopped by State Trooper, Khronika, who would testify that he 


stopped the car because he believed its occupants to have been involved 
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in a robbery. The trooper ascertained that the occupants were not 
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those wanted and gave the driver, Mr. Young, a warning ticket to have 
a light fixed on the car. Trooper Khranika observed the victim sitting 
in the back seat. He was assured by the other persons in the car the 
man had been beaten ina fight in Annapolis and they were taking him 
to Baltimore for hospital treatment. 

Loney if called would further Seatity- that at approximately 1:30 
a.m. Saturday, July 12, they arrived in Leakin Park in Baltimore City. 
Loney remained in the car as a lookout as Irving Young, Melvin Jonnson, 
“ Charles Wyche and the victim went into the woods. Soon thereaf ter he 
heard a shotgun blast. The others returned to the car without the 
deceased. He would testify that Mr. Wyche claimed he had shot the 
victin. | 

Barbara zentz, identified in the hearing on the motions to dishiss 
the indictment as 4 court reporter, would testify that she was 


socially acquainted with Turco and had expected him to visit her home 


on Friday evening, July llth. While waiting she fell asleep and was 
awakened about 1:30 or 2:00 a.m. Saturday morning, July léth, by 
fTurco's arrival. She would testify that Turco was extremely agitated; 
he was waving a revolver stating that if the anthorities came to get 


him he would take some of them with him. Mrs. Zentz would further 


testify that Turco requested that she hide him but she refused. | 
Other evitence would show_ that _the appellant fled to Canada where 


he was arrested by Canadian authorities on October 16, 1979, under the 


sn 2s naggeinioel i 


birth certificate supported alias of Leon Wright. sases remained in Can- 


reaereny nmap eta, 
see enemies 


ada until extradition opoceedtnas were ordered at aed point appellant 


voluntarily returned to Baltimore City. 
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Prior to the ioe of his guilty plea, ¥ filed written 
motions to dismiss the indictment. Insofar as we can relate the 
questions raiscd in the brief to those presented to the trial judge, 
it appears that the motions based on the following grounds in the 


trial court are in question before us on appeal. The grounds were 


presented to the trial judge as follows 


"Defendant abovenamed herewith moves to dismiss the 
indictment herein on the ground that, by virtue of the 
fact that a previous jury was unable to agree on a ver- 
Gict, there exists as a matter of law a reasonable doubt 
as to the guilt of said. defendant." 


"The prosecution has voluntarily abandoned indict- 

ments against seven defendants similarly situated to this 

defendant on the ground that the only evidence is the un- 

corroborated testimony of accomplices:' in pressing this 

indictment the State is engeging in arbitrary selective 

and bad faith enforcement of the law, in violation of 

constitutional provisions of equal protection of law and 

due process of law. 

"The indictments herein are based on the false and 

‘perjured testimony of three witnesses before a Grand Jury 

of Baltimore City. These witnesses conspired and agreed 

to serve as false witnesses before the Grand Jury." 

Turco alleges the indictment should be dismissed because, as one 
previous jury was unable to agree on a verdict there must exist as a 
* matter of law reasonable doubt as to guilt. He cites a number of 
cases pertaining to double jeopardy. Among them are United States v. 
_ Perez, 22 U.8. 579, 6 L.Ed. 165; Green’ v. United States, 355 U.S. 184, 
78 S.Ct. 221, 2 L.Ed.2d 199; Benton v. Maryland, 395 U.8. 784, 89 S.Ct 
2056, 23 L.Ed.2d 707; North Carolina v. Pearce, 395 U.S. 711, 89 S.Ct. 
2072, 23 L.Ed.2d 656; Ashe v. Swenson, 397 U.S. 436, 90 S.ct. 1189, 
25 L.Ed.2d 469; Gori v. United States, 367 U.S. 364, 81 S.ct. 1523, 
6 L.Ed.2d 901; and Downum v. United States, 372 U.S. 734, 83 S.Ct. 1033, 


10 L.Ed.2d 100. In all of those cases the rule was recognized that the 


mere fact that one jury failed to agree upon a verdict does not pre- 


clude a retrial on the same charge. To support his argument more 


specifically he cites Preston v. Blackledge, 332 F. Supp. 681 (E.D.N.C, 


1971), where the Court held that the petitioner could not be retried 


& fifth time where the juries in four previous trials were unable to 


‘reach a verdict; Carsey v. United States, 392 F.2d 810 (D.C. Cir. 1967), 


where the Court precluded further prosecution after three mistrials 
and United States v. baie ee 349 F, Supp. 720 (E.D.N.Y. 1972), 
in which the Court dismissed an indictment where two mistrials had 

- occurred. Appellant cites no case, and we are aware of none, where 
an indictment has been dismissed merely becouse one trial was aborted 
by reason of ie fact that a jury was unable to agree upon a verdict. 


We see no reason why the long-standing rule permitting retrials after 


a jury has failed to agree upon a verdict does not apply to the instant 


case. It will, be noted that in each of the cases relied upon by the 


appellant the circumstances were most unusual,” 


To support his argument that the prosecution of the instant case 


was in bad faith, Turco cites federal cases - progeny of Dombrowski v. 


Pfister, 380 U.S. 479, 85 S.ct. 1116, 14 L.Ed.2d 22 (1965), - which 
recognize that federal relief may be ‘appropriate where state criminal 
prosecutions are designed to stifle free expression. To qualify his 
case for relief based upon this principle, Turco does two things. 


First, he calls attention to the testimony of three witnesses, Kebe, 


entree eetreneeenere enone. 


Appellant attached a xeroxed copy cf this opinion to his brief. 
whe State moves that it be stricken from the record. Since we see no 
reasonable basis for the motion, we deny it. 
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Walters and Vaughn saying it showed that "not only ure we dealing 
with allegations of prosecutorial bad faith but appellant hos pre- 
sented record examples of its obvious presence.” We shall analyze 
this testimony below but we find the record does not support appel- 
lant's conclusion. Second, he attached to his brief a purported 
interview with the State's Attorney for Baltimore City reported in 
the May 25, 1971 edition of the Afro-American newspaper. The State's 
Attorney is quoted as saying that a number of indictments arising out 
of the Leakin Park murder were not supported by the evidence. Indi- 
cating that those cases would be dismissed, he is reported as having 
said, "Only in four of the cases do we have a clearly sustainable 
charge. One or two other cases barely get over the threshhoid of 
legal sufficiency and should be tried, although chances of successful 
prosecution are minimal." During oral argument counsel pointed to 
“the interview as supporting his contention that appellant's prosecution 
was being pursued in bad faith. We do not see it that way. It is 


more reasonable +o assume that the instant case was one of those four 


the State's Attorney felt clearly sustainsble and one of those he 
. 2 


intended to prosecute. 
To support his contention that the State knowingly used perjured 


testimony to procure the indictment im the instant case and thus 


eed 


The State made a motion to strike the newspaper clipping from 
the brief. In Turco's reply brief he alleges that the newspaper 
clipping was attached to his original motion in the trial court to 
dismiss the indictment. ‘The clipping was not attached to the motion 
in the record transmitted to this Court. Inasmuch as the record was 
not properly corrected pursuant to Md. Rule 1034, we grant the State's 
notion. 
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denicd Turco due process of law, appellant cites Mlllcr v. Pate, 

386 U.S. 1, 87 S.Ct. 785, 17 L.Ed.2d 690; Gray v. Warden, 214 Md. Ghe, 
136 A.2a 246; Jones v. Warden, 214 Md. 656, 136 A.2d 377; Pride v. 
Warden, 215 Md. 601, 137 A.2d 175; Davis v. Warden, 217 Md. 662, 143 
A.2a 77; Myers v. Warder, 218 Md. 633, 145 A.2d 228; Bell v. Warden, 
218 Md. 666, 146 A.2d 56; Madison v. State, 205 Md. 425, 109 A.2d 96. 
It will be noted that in these and in all other cases of which we are 
aware, there must be a showing that the State knowingly used perjured 
testimony for there to be a denial of due process of law. The mere 
fact that perjured testimony was given does not of itself constitute 
a denial of due process. See Madison v. State, 205 Md. ho5, 434, 109 
A.2a 96. 

Turco alleges three instances show both that the witnesses in- 
volved committed perjury and that the State was aware of it. He read 
into the record exerpts from the testimony of the witnesses taken at 
furco's first trial, at the trials of other persons accused and fromm 
the Grand Jury minutes. It appears that the witness, Mahonney Kebde, 
testified that late the night of July 11, 1969, Benry Mitchell issued 
orders that the victim be killed because he was a police informer. 
When Kebe was recalled to the witness stand at Turco's first trial 
he was confronted with a record showing that Henry Mitchell had been 
arrested and was in jail from about 6 o'clock July 11 until noon 
the next day when Kebe himself poeted Mitchell's bail. The defense 
made a motion that all of Kebe's testimony be stricken After 


‘a conference in chambers the motion was joined by the prosecutor 


_ and was granted by the court. According to the record, before the 
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conference, when Hr. Kebe was presented with this document, he 


stated, "I want to change my testimony. I saw Mitchell there much 


earlier in the daytime." We note that the testimony as altered by 
the witness would agree timewise with the proposed testimony of 
Arnold Loney that early in the morning of July 11, Henry Mitchell 
issued orders the victim be killed. More importantly, it is in- 
herently incredible that a prosecutor bent on conviction would have 
willfully permitted a witness to testify that an important part of 
the crime occurred et a time when he knew the accused was in jail. 
Thus, even if we essume the testimony of the witness, Kebe, was per- 
jured it would at worst indicate prosecutorial negligence which by 
its severe contradictory effect on a crucial part of the State's 
case would effectively dissipate a charge of a knowing use of perjured 
testimony. Thus, the appellant's argwaent with reference to this 
‘incident is unsound, 

Tne next incident concerns the testimony of a second witness, 
Sam Walters. We quote from the appellant's brief: 

"Mr, Walters, the white undercover agent, who had not 

been produced at the two previous trials or before the 

@rand jury, testified thet he had attended @ meeting eat 

the Chapter headquarters on July 9, 1969. At that time, 

he had, according to his testimony, been extensively 

questioned by appellant as to a petition he had been cir- 

culating on behalf of Warren Hearty, a former Chapter cap- 

tain who had been expelled therefrom. As Walters put it, 

appellant had been the only one to interrogate him cven 

though Henry Mitchell, the acting captain was present. 


'Q. Did Henry Mitchell take part in the discussion 
at all? 


A. No. 
Q. He just sat silently by? 


A. Occasionally making a remark. 


® | @ A3@ 
-Q. You didn't think Henry Mitchell was the one in 
command? ; 


A. Not at all. 
Q. Arthur Turco in command? 
A. That was my assumption. 


Q.- Did you report the gist of your meeting to Sergeant 
Burrett? 


A. I.did.' 


“The purpose of such a line of inguiry was, of course, to 
prove that appellant was the one who, according to Kebe, 
had ordered the execution of Anderson. 


-"“After Walters had testified on direct, counsel for 
appellant was furnished the officer's reports for July 
7th, 8th, 10th and llth, but not for July Q$th, the date 
of this alleged occurrence. When they pointed out that 
it was strange that the report for the latter date wes 
missing, “he trial judge ordered the prosecution to make 
an effor’ to obtain it. It we finally produced after 
Walters' testimony had been ec. leted, and eppeilent was 
permitted to recall him for fu.’ ncez cross-exeminztion. 


"During this further cross, he admitted thst his 
‘superiors had withheld the report of July 9th from him, and 
that his previous testimony that he had made only en oral 
report that day was ‘untrue.' He further conceded that 
the remarks he had attributed to appellant in his direct 
testimony, supra, were attributed in his report to henry 
Mitchell. re ' ’ 


'Q. You also put into Arthur Turco's mouth, did you 
not, statements and questions that had been asked by 
Henry Mitchell? Isn't that true? 

He asked me those questions. 

Who did, Turco? 

Yes. 

You: didn't say so in your report, did you? 


No, I did not, 


You only put them in Henry Mitchell's mouth. Correct? 


. Yes.'" 
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Turco argue that from this record, the trial judge should have 


tnferred that Walter's testimony.was false because it e@iffered from 
his report to the police and that the railure of the State to promptly 
supply the police report for July 9 {indicated bad faith. The hearing 
judge fovnd that the questions presented were matters pertaining to 
weight o. the evidence and as such were to be presented to the jury. 
We agree. The fect that the witness's written report was made shortly 
after the incidenvs reported therein is, of course, indicetive that 
the report might be accurate. The witness, however, asserted, despite 
the contradiction with the report, his testimony attributing certain 
statements to Turco was accurate and thot both Mitchell and Turco 
asked similar questions. The proof of perjury — more evidence 
than this. In exercising our duty to find facts with reference to 
constitutional questions, we find the appellant has not met his burden 
“of establishing that Walters' testimony Was perjured. 

The last incident refers to the testimony of a third witness, 
Donald Vaughn. Here again we quote appellant's brief but eppend there- 
after some portions of the record not appearing in the bricf. 


"T4ke Kebe and Loney, Vaughn was allesed to have 


t 
. Given a statement to the police in January of 1970. He 
testified on direct that he had initialled every page 
and signed the statement after reading it. 
'Q. Did you read the statement after you signed it? 
I read a copy after he finished. 


pid you read the entire statement before you 


Read cach page. 


Each word you read?_ 
A. Right.'! 
"When he was shown the statement by the the Assistant State's 
Attorney examining him and asked whether it refreshed his 
recollection as to a particular fact, he answered that it 
aid. 


'The Court: Well, have you refreshed your recol- 
lection by referring to. the stetement of January 20, 1970? 


The witness: Yes. 
The court: Ask him the question then, Mrs. O'Connor. 


Mrs. O'Connor: Q. Do you recall, Nr. Vaughn, whether 
or not Mr. McKutchen was there? 


A. Yes, he was there.' ‘ e 

"When appellant later discovered from his school 
records that Vaughn was illiterate, the letter was, with 
the trial court's permission, recalled to the stand. He 
then admitted that he had not read his stetement after it 
‘had been typed but that his grandmother had read it to hin. 

'Q. Isn't it a fact, Mr. Vaughn, you cannot read? 


A. No, not thet good.'" 


The following, taken from the guilty plea proceeding, was a 


reading into the record from appellant's first trial: 


"Question: You cannot read it, can you?", top of 377, ‘isn't 
that true?" Answer: I don't feel good." "Question: Mr. 
Vaughn, isn't your answer you cannot reed the answers in the 
statement because you cannot reed?" "Answer: I can read a 
little bit." "Question: Can you read these answers to the 
jury? Can you read a single anstr in this to the jury? 

You cai. pick out any one you want." "Answer: No." "Question: 
‘Mr. Vaughn, do you know that in this statement, on the last 
page, you are.aszed the question, at least it says so here,: 
‘Donald, after reading this statement consisting of nine pages 
and finding it containing exactly as you hsve related to us, 
will you sign it?' ‘Answer: Yes.' Remenber that?" “Answer: 
Yes." "Question; Is it true you never read your statement?" 
‘Answer: It was read to me." 


Appellant argues that when the witness said he had read the statement 


e 


@ + @ ae 


he patently committed perjury and that this was kuown to the State. 


The hearing judge again found the matter to be one of weight of the 
testimony and we agree. It seems apparent to us that what the wit- 
ness meant was that he did not read well, that others had read the 
statement to him and that he could not then read the statement to 

the jury because he did not feel well. This interpretation is eran ke 
supported when one considers that this witness, of modest intellectual 
faculties, had been ‘subjected to a long and vigorous cross-examination. 


Inasmuch as appellant has failed to make a showing that the State _ 


knowingly used perjured testimony, this’ contention must also fail. 


‘JUDGMENT AFFIRMED, 
APPELLANT TO FAY COSTS. 
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In the Matter of Arthur FL TURCO, Jr. an Attorney, Respondent, v. 
MONROE COUNTY BAR ASSOCIATION, Petitioner. 


Supreme Court, Appellate Division, Fourth Department. 


Jan. 28, 1975. 


The Supreme Court, Appellate Division, held that conduct which 
results in indictments for conspiracy to murder, assault with intent to 
murder, common-law assault, possession of dangerous weapons and 
drugs, possession of hypodermic needles, and bail jumping and, in 
convictions on bargained-for guilty pleas to common-law assault and 
unlawfu! possession of a weapon warrants disbarment. 

Order of disbarment entered. 
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Conduct which results in indictments for conspiracy to murder, 
assault with intent to murder, common-law assault, possession of 
dangerous weapons and drugs, possession of hypodermic needles, and 
bail jumping, and in convictions on bargained-for guilty pleas to 
common-law assault and unlawful possession of a weapon constitutes 
professional misconduct and warrants disbarment. Canons of Profes- 
sionai Ethics, Canons 29, 32, Judiciary Law Appendix; Code of Profes- 
sional Responsibility, Canon 1 (DR 1~102(A\(3, 5, 6)), Judiciary Law 
Appendix; Penal Law 1965, §§ 205.40, 265.05. 


Michael T. Tomaino, Nixon, Hargrave, Devans & Doyle, Bruce FE. 
Hansen, Wiser, Shaw, Freeman, Van Graafeiland, Harter & Secrest, 
Rochester, for petitioner. 

Herald Price Fahringer, Buffalo, for respondent. 


Before MARSH, P. J., and MOULE, SIMONS, MAHONEY and 
DEL VECCHIO, JJ- 


Ala 


a a 


OPINION 


PER CURIAM: 

Respondent was admitted to the New York Bar on December 21, 
1967 in the First Department. He practiced law in the metropolitan 
area and environs for several years, and in August, 197] he moved to 
Zochester, employed as attorney for the new Bail Fund established in 
Rochester. After six months that employment terminated and he 
entered private practice in Rochester and vicinity. 

In February, 1972 in Baltimore, Maryland he entered a plea of 
guilty of common-law assault, a misdemeanor, in satisfaction of May, 
1970 indictments against him and others, including a charge of con- 
spiracy to murder and assault with intent to murder, and he was 
sentenced to 2 term of five years in the custody of the Department of 
Correction; but the sentence was suspended and he was released on 
condition of good behavior for five years. In respect of this, the 
sentencing judge said, “If, as Mr. Kunstler suggests, Mr. Turco 
intends to leave Maryland and take up his activities elsewhere, I can 
sce no useful purpose to be served by active supervision by the 
Probation Department.” ' 

Thereafter, on March 8, 1972 in the Criminal Court of the City of 
New York, New York County, respondent entered a plea of guilty of 
unlawful possession of a weapon in violation of section 265.05 of the 
Penal Law, as a misdemeanor, in satisfaction of multiple charges 
made against him and another in February, 1970, including: possession 
of dangerous‘weapons and drugs, and, later, bail jumping and flecing 
the jurisdiction, and he was given a sentence of conditional discharge 
He continued to practice law in the Monroe County area. 

Under date of May 8, 1973, following a year-long investigation, the 
Monroe County Bar Association filed a petition with this court attach- 
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ing thereto the proceedings underlying the above convictions, and 
asked this court to determine whether respondent should be disci- 
plined by reason of such convictions. Respondent appeared, inter- 
posed an extensive answer and moved for change of venue to the First 
Department, and, in case that was denied, for a hearing on the 
validity of the convictions as predicates for disciplinary proceedings. 
We denied the motion for change of venue and received briefs on the 
question of the right of respondent to present evidence to prove that 
in fact he was not guilty of the crimes for which he was convicted. In 
support of his coutention, respondent relied on North Carolina v. 
Alford, 400 U.S. 25,91 S.Ct.) 27 L.Ed.2d 162. 


We concluded that the Alford case does not support respondent’s 
contention; that in Alford, supra, the court merely held that it is 
proper for a court. to accept a defendant’s plea of guilty to a lesser 
crime in compromise of an indictment, provided the plea is voluntarily 
made (see, accord, People v. Clairborne, 29 N.Y.2d 950, 329 N.Y.S.2d 
580, 280 N.E.2d 366; Peoy'e v. Foster, 19 N.Y.2d 150, 278 N.Y.S.2d 
603, 225 N.E.2d 200; People v. Griffin, 7 N.Y.2d 511, 199 N.Y.S.2d 674, 
166 N.E.2d 684). As we shall point out later herein, no claim is made, 
nor can there be, that either of respondent’s above guilty pleas was 
involuntary. 


Although respondent suggested that his pleas were reluctantly 


made and were similar to pleas of nolo contendere and hence of no 
effect in another procceding (see Matter of Kimball, 33 N.Y.2u 586, 
347 N.Y.S.2d 453, 801 N.E.2d 436), the plea of nolo contendere has 
been abolished in New York (Ando v. Woodberry, 8 N.Y.2d 165, 170, 
203 N.Y.S.2d 74, 78, 168 N.E.2d 520, 522) and the records of respon- 
dent’s pleas show conclusively that they were nothing less than pleas 
of guilty to reduced charges to avoid convictions for the more serious 
charges and the severe sentences likely to be imposed thereon. We 
ruled, therefore, that in the absence of a contention that respondent 
has evidence “which was unavailable to him” at the time of those 
pleas (see Matter of Keogh, 17 N.Y.2d 479, 481, 266 N.Y.S.2d 984, 985, 
214 N.E.2d 163, 164) the convictions were final and binding upon him. 
We concluded that the acts to which respondent pleaded guilty consti- 
tute professional misconduct on his part in violation of Canons of 
Professional Ethics, Nos. 29 and 82, Judiciary Law Appendix, and of 
the Code of Professional Responsibility, Disciplinary Rules No. 1— 
102(A)(3), (5) and (6), Judiciary Law Appendix, namely, that. a lawyer 
should strive at all times to uphold the honor and maintain the 
integrity of the profession and will find his bighest honor as an honest 
man and as a patriotic and loyal citizen, and thai he will engage in no 
iHepal conduct involving moral turpitude or that is prejudicial to the 
administration of justice or that adversely reflects on his fitness to 
practice law; and that for such misconduct, respondent must. be 
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disciplined. We gave respondent the opportunity, however, to have a 
hearing in mitiyation of the discipline to be adjudged. 

Respondent requested such a hearing, and a justice of the supreme 
court was designated to hear and report the evidence presented on 
such hearing. The hearing was held over a period of seven days and is 
contained in 800 pages of nmunuces. Respondent called over 45 wit- 
nesses, about 40 of whom were from the Rochester area who did not 
know respondent before he came to Rochester in 197] and did not 
know anything of his prior conduct. They testified to his high ability 
as a lawyer and his good character. The hearing justice gave respon- 
dent. full leeway and opportunity to explain his conduct and_ his 
reasons for pl ading guilty. Respondent’s testimony and supporting 
evidence? subrnitied in refutation of the evidence which the State’s 
Attorney in Maryland and the District Attorney in New York stated 
to the respective courts that they would present on trial of respondent 
if he did noi plead guilty, was detailed and quite complete. In 
consideration of the matter of mitigation we have reviewed the 
evidence underlying the charges against respondent which led to his 
plea of guilty in each of his convictions, and his explanations thereo! 

In 1968, svon aiter he was admitted to the Bar, responder’, vegan 
employment by William Kunstler in Manhattan. He soon was e:. 
gaged in representing we Black Panther Party. He testificd that 
Messrs. Kunstler, Lefeourt and he were the first attorneys to rep- 
resent the Black Panthers on the East cost of the United States, that 
their services required respondent's appearance in various citi.s from 
New England southerly in the East coastal States i» Maryland, and 
that the services were rendered for little or no fee, as > cireum- 
stances required. He also represented other indigent persons. He 
assisted Mr. Lefcourt in a nine-months’ trial of the so-called “Panther 
21” in New Yerk City. 

In February, 1969 member: of the Black-Panther Pzovy ‘4 Balti- 
more, Maryland were accused of arson, bombing and other crimes. 
Members of that Party who were residents in New York were 
extradited to Maryland, and respondent went there to represent them. 
From the statersent of testimogy which the State’s Attorney of 
Maryland advised the Criminal Court of Ealtimore, at the time of 
respondent’s conviction there, that he was prepared to present against 
respondent upon his second trial and which respondent stipulated 
would be the testimony against him, it appears that in the early 
suminer of 1969 respondent was engaged in rendering more than 
normal legal services for the Black Panthers in Maryland. He joined 
members of the Black Panther Party on the streets.of Baltimore in 
passing out editions of the Panther paper; he presided over politi~ | 
action classes of the Black Panther Party; and he took an active part 
in the activities of that Party there. He testified that he also traveled 
to many castern United States cities, setting up police control dis- 
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triets, a project sponsored by the Black Panthers, and he advised the 
Party in connection therewith. 


It was stipulated before the Maryland court that if the second trial 
of respondent were to proceed, the State’s witnesses would lestify to 
the following facts: ; 

In early July, 1969 one Eugene Leroy Anderson joined che members 
of the Black Panther Party and respondent in the distribution of 
Black Panther literature on the streets of Baltimore. On July 10 
Anderson appeared at the Black Panthers’ headquarters in Baltimore 
and became involved in an argument with certain members there. It 
appears that a Captain of the Panthers had been demoted and some 
members wanted him restored. There was also suspicion that some 
members were divulging to the police certain Black Panther ectivities. 
A number of Black Panthers forcibly carried Anderson upstairs, 
followed by respondent. There Anderson was slapped, punched and 
beaten. On one oceasion he fell against a file eabinet and respondent 
grabbed him and threw him to the floor, and another member kicked 
him in the groin causing him to yell out in pain. A cloth was stuck in 
his mouth to quiet him. Water in a pan was brought to a boil, sugar 
was put into it and a hunting dagger was heated in it. The dagger 
was then placed in the skin under his eye and turned “rolling it down 
the face, which removed the first layer of skin on Anderson’s face”. 
The same thing was then done to his chest. A member took Anderson 
by the head, placed a .38 caliber revolver against it and said that he 
was going to kill him. Another member lit a cigarette and placed it 
against Anderson’s face under his eye, burning him. Members 
present, including respondent, continued beating Anderson, sometimes 
with bed slats. Respondent then said, “We can’t keep him here; we 
have to off him”, meaning “We have to get rid of him [Anderson], we 
have to kill him.” Anderson was kept there under guard all night and 
the next day, and was tied up and put in a closet. Anderson was 
called a “pig” who had been caught—apparently squealing. 

Two Black Panther members, Loney and Wyche, who had supported. 
the demoted Captain, were berated by one Mitchell. Respondent was 
present at the time and encouraged Mitchell in kis derogatory re- 
marks against them. Mitchell and respondent told them that they 
could get back in the good graces of the Party by disposing of 
Anderson and respondent told them to “po ahead and do what they 
had to do with Anderson”. 


The State’s Atiorney stated to the court that Loney would testify 
that Wyche and he, with one Johnson, then drove out to find a spot 
where they could kill Anderson, and they found one. That night after 
respondent had finished presiding over «a Black Panther political 
action class, he toid Wyche and Loney to “go and do what you have to 
do”, meaning “yet rid of Anderson”, Later that night, July 11, 
Wyche, Loney, Johnson, Young and another gol a gun and took 
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Anderson in an automobile to the spot previously selected. Loney 
stayed in the car while the others took Anderson into the woods. 
Loney heard the gun blast, and the escort soon returned without 


Anderson. Wyche reported that he had shot Anderson, 


The State’s Attorney stated that another witness, Barbara Zentz, 
would testify that she expected respondent to come to her house that 
evening on a social visit. He was late, and she fell asleep waiting for 
him. He came after 1:30 A.M. on July 12 and awakened her. He was 
extremely agitated and had a revolver in his hand ‘vhich he waved, 
and he said that if “they” (meaning the authorities) came to get him, 
“he would take some of them with him.” He asked her to hide him 
but she declined. 


In October, 1969 the body of Anderson was found in Leakin Park, 
Baltimore, and it was duly identified. 

On February 22, 1970 in Manhattan, New York the police, acting on 
a tip, apprehended four adults and found that one of them was 
varrying an automatic gun. They arrested the four and were about to 
place them in police cars to take them to the stationhouse when three 
other men appeared, one being Alan Weiscr, a lawyer. He told the 
police that they had no right to arrest the four or take them in, and he 
stood between the men and the police cars to prevent such police 
action. The other two with Weiser aided him, and so the police also 
arrested the three. Weiser gave his address as 674 W. 161st Street, 
Apartment 6-G. 

Officers Valois and Nichols then went to that apartment and 
knocked. Someone within asked who was there, and they replied, 
“Police officers”. It happened that there was an uncovered peephole 
in the door, and Officer Valois looked in and saw a man standing 
there holding a gun in his hand. The man (James Grace) dropped the 
gun and started running down the hall of the apartment. Officer 
Valois broke into the apartment and found that the gun was a M--1 
carbine loaded with a banana clip of 80 rounds of bullets. He caught 
Grace in the kitchen and he called out that everyone was under arrest. 
Respondent and two girls then came out of a door near the kitchen. 
In the living room the officers saw a shotgun leaning against the 
window and 12 live shells on the windowsill; and they found on an 
end table two plastic bags, one containing marijuana and the other 
125 green pills. While Officer Nichols was lining up his prisoners he 
heard a door open to his left. He looked and saw in a room next to 
the kitchen holstered revolvers and bandoliers full of shells on top of a 
valise only about five feet from him. He immediately seized them. 

Respondent then spoke up, saying, “What are you guys doing? All 
these guns are registered.” Officer Nichols said, “What about the 
small guns?”, and respondent answered, “These weapons are all mine 
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girlfriend, whom he later married, were also living in the apartment. 
The officers found 75 hypodermic needles in the apartment; and they 
learned that the revolvers were not registered or licensed, 


On February 23, 1970 Weiser and respondent were charged with 
possession of dangerous weapons, dangerous drugs, hypodermic instru- 
ments and obstructing government administration. Respondent pled 
not guilty and he was released on bail. His motion to suppress the 
guns, ammunition, drugs and his statements that the guns were his 
was denied. 

On the mitigation hearing herein respondent testified that in the 
course of his activities in behalf of liberal causes he made many 
speaking appearances and that in late April, 1970 he went to Montre- 
al, Canada to make a speech at 2 'eGill University, intending to return 
in a day or two. The fact that he was out on bail did not deter him 
from leaving the State without permission. He did not, however, 
speak in Montreal. 


On May 1, 1970 respondent was indicted in Maryland along with 
Mitchell, Wyche and another for conspiring to murder Eugene Leroy 
Anderson on July 11, 1969; and he also was indicted with Mitchell and 
others for assaulting Anderson with intent to murder him and for 
common law assault. Respondent testified that McGill University 
cancelled his speech on learning of his indictment. Respondent 
learned of the indictment almost immediately and he testified that 
through an associate attorney in Baltimore he mnsuccessfully negotiat- 
ed to be released on bail if he returned to Maryland. 


Respondent remained in Canada for 74% months. During this time 
he forged a lost identification card which came into his possession, 
falsifying it as his own, and he assumed the name of Leon Wright. 
He made no attempt to appear in the case pending against him in 
Manhattan and his bail there was forfeited. In mid-October, 1970 an 
official in Canada was kidnapped, a state of emergency was declared 
and the police investigated thousands of persons. In the course of this 
investigation respondent was “picked up” and he gave his name as 
Leon Wright, using his false identification card. His identity was 
discovered, however; and the police, on learning that he was under 
indictment for murder in Maryland, notified the Maryland authorities, 
and they begun an extradition proceeding against him 

In the course of such extradition proceeding respondent signed a 
waiver, and in mid-December, 1970 he returned to Maryland with two 
Maryland police officers, where he was kept in jail until the end of his 
three weeks’ trial in June and July, 1971. The jury acquitted the 
other defendants indicted with respondent, but they disagreed as to 
him. He was then released on bail, awaiting a new trial, and in the 
following month he first came to Rochester, as before stated.  Al- 
thoujh the other above-mentioned persons indicted with respondent 
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were acquitted, one Irving Young was tried separately for the murder 
of Eugene Leroy Anderson and he was convicted thereof. 

In February, 1972 the State's case against respondent in Maryland 
came on for retrial. At that time on February 14, 1972 respondent 
was represented by Mr. Buchan of Baltimore and Mr. Kunstler of 
New York. Only one of the four indictments (Nos. 2313, 2314, 2315, 
2316) against respondent was called for trial, to wit, No. 2314, and Mr. 
Buchman stated that respondent would plead guilty to the second. 
count thereof, that is, common law or simple assault, in satisfaction of 
all the indictments against him. The State’s attorney told the court 
that the State recommended accepting the plea, being mindful that 
the first trial took three weeks and that the seeond trial would 
probably take longer, that respondent had already spent many months 
in jail awaiting the first trial, and that by pleading guilty to assault 
respondent was exposing himself to sanctions by the Bar Association 
of the State of New York and would be subject to disbarment 
proceedings in New York. Before considering whether the court 
would accept respondent's plea with the State's approval, Presiding 
Judge J. Harold Grady had respondent sworn and he questioned him 
to ascertain whether his plea was voluntarily made. The court 
elicited that respondent was an attorney at law and fully acquainted 
with the law of his case and his legal righis and had thoroughly 
discussed his case with his attorneys before offering to make his plea 
and was doing so voluntarily. 

The court then called upon the State’s attorney to present ‘or the 
record the evidence which the State asserted supported the guilty 
plea. The State's attorney stated that respondent's attorney had 
stipulated that the evidence which the State’s attorney was about to 
recite, including the names of the respective witnesses, would be the 
State’s proof if the case proceeded to trial, and respondent's attorney 
agreed that such was the stipulation. The substance of such testimo- 
ny was set forth above in describing the events surrounding the 
beating and shooting of Eugene Leroy Anderson. The testimony also 
described the use by respondent of the falsified identification card in 
Canada and the false name of Leon Wright and the fact that he 
remained in Canada for 7% months until termination of the extradi- 
tion proceedings against him. 

Following such statement of the State’s evidence, Mr. Kunstler, for 
respondent, stated the nature of the evidence which the defense would 
present were the case to proceed to trial. He stated that he would 
present evidence to show that respondent was in New York City, not 
Baltimore, on July 10 through July 12, 1969; and Mr. Kunstler stated 
that respondent contends that “he was totally innocent of all the 
charges”. The court then said: 

“It was my understanding from the conversation I heard that the 
defendant would not contend that there was no factual basis for the 
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plea and that it was being entered to avoid litigation. It was 
specifically agreed that the guilty plea was not to be similar to the 
type approved by the Supreme Court in North Carolina v. Alford. 
It was my understanding there was to be no contest as to the basic 
fact that an assault was committed by the defendant.” 


* * * * * * « * * * 


“As I understand it, when the factual s.as iment was to he made 
by the State there would be no contest a‘ che facts. Up to the 
time of the very end of your statement, when you said Turco 
himself would testify, your recitatien of what the witnesses would 
say could be covered by a finding that there was a factual basis. 
But if Mr. Turco’s position is he does not feel in any way that he has 
ever done anything wrong and wishes to assert that position on the 
record, apparently the State is not prepared to follow through with 
its recommendation on that basis. 

“MRS. O'CONNER: Correct. We would ask the entire portion 
starting ‘If Mr. Turco were called to the stand. . . to be 
deleted at this point and the plea continue with the completion of 
the last witness, Mr. Clark. 

“MR. KUNSTLER: I would agree to that.” 

The court then stated: 


“So that there be no misunderstanding of the state of the record 
in this case, at the outset of the State’s recital of its evidence there 
was a stipulation that this would be the State’s evidence as produc- 
ed on direct examination. There has been no stipulation or agree- 
ment by the State as to what the evidence offered by the defendant 
might be, so that there has been no stipulation on the part of the 
State to any evidence which would support the outline as griven by 

-Mr. Kunstler. Since the State’s vutline of its evidence clearly 
supports the plea of guilty, the evime of assault, and since the 
defendant elects to present no evidence to controvert this charge, 
the Court finds that there is in fact a factual basis for the plea of 
guilty to the crime of assault.” 

Before pronouncing sentence, the court concluded as follows: 

“As has been pointed out in the discussion here today, the 
defendant, Arthur Turco, is not a member of the Bar of the State of 
Maryland. However, I believe that there have becn some sugges- 
tions that he has offered his services as an attorney to some persons 
in this jurisdiction who are charged with criminal offenses.. The 
possibility of Mr. Turco participating in the defense of any criminal 
case in this State would depend upon his being presented to the 
Court by local counsel with a request that he be permitted to 
participate in that one case only on @ case-Lo-case hasis. Speaking: 
for myself only, and not attempting to speak for any other court in 
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this jurisdiction, I would make it clear that if such an occasion 
would arise in the future, Mr. Turco would not be permitted by this 
Court to act as counsel in any criminal case at trial before this 
Court.” 


On March 8, 1972 respondent appeared in the criminal court of the 
City of New York, New York County, and offered to plead guilty to 
iNegal possession of a dangerous weapon, a gun, in satisfaction of all 
charges against him, including bail jumping and fleeing the jurisdic- 
tion. His attorney, Mr. Lefeourt, stated that respondent had no 
knowledge of the presence of the handguns or marijuana in his 
apartment where he was arrested and that the hypodermic needles 
were for respondent’s usc 2s a diabetic. He did not attempt to 
explain why 75 hypodermic needles were needed for such purpose. He 
asserted that his plea was under North Carolina v. Alford, 400 U.S. 25, 
91 S.Ct. 160, 27 L.Ed.2d 162, supra, : .d that respondent still claims 
that he was innocent. 

The District Attorney repel that the facts “clearly demonstrate 
the guilt of the defendant”, and he proceeded to recite them, as 
reviewed above; but he concluded by stating that he was willing to 
accept the one plea in full satisfaction of all charges against respon- 
dent. Respondent's attorney stipulated that the People’s witnesses 
would testify to the facts recited by the District Attorney. 

The court then questioned respondent and ascertained that his plea 
was made freely and knowingly; and he added, “After having entered 
this plea, do you understand J will not permit you to withdraw it 
under Alford v. North Carolina, on the basis of your assertion of 
innocence, later on?”; and respondent answered, “1 understand, your 
Honor.” 


Respondent appealed from the judgment convicting him in Mary- 
land. The appeal was argued on March 2, 1973 and on June 13, 1973 
the Court of Special Appeals of Maryiand affirmed the judgment. 

Respondent appealed from the jydgment convicting him in New 
York County of illegal possession of a dangerous weapon, and on 
December 19, 1972 the Appellate term of the First Department 
unanimously affirmed the judgment, 

With respect to the New York County conviction respondent testi- 
fied on the mitigation hearing that he had moved into the Manhattan 
apartment only a few days before his arrest, that he brought with 
him two guns, the shotgun and the rifle, which he had formerly used 
for hunting; and that he registered them when he moved to Manhat- 
tan. He stated that the revolvers and ammunition therefor were in 
the room of his co-defendant, Weiser, in the apartment and their 
presence was unknown to respondent. He admitted that he had in the 
apartment up to 200 shells for his shotgun and up to 150 shells for his 
rifle. He testified that when he told the officers that the guns were 
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his he was referring only to the shotgun and rifle and not to the 
unlicensed revolvers, despite the officer's testimony that respondent's 
statement was in response to his question about the small guns. 
Respondent offered no explanation of how the shotgun and the rifle, 
purportedly used only on rare occasions for hunting, were both in the 
living room with live ammunition in them and openly at hand. 


Respondent further testified that the reason he falsified the identi- 
fication card in Canada and carried it and used the name of Leon 
Wright was to avoid arrest and extradition to the United States. 

Respondent reiterated on, cross-examination that he pled guilty in 
Maryland and in New York County with full knowledge of the 
charges, facts, and law, and did so voluntarily and on advice of his 
counsel. 


The essence of respondent's testimony on the mitigation hearing 
was (1) that beeause of his active defense of minority persons in 
Maryland, especially blacks, he could not get a fair trial there, and 
that is principally why he pled guilty rather than stand trial. His 
wife’s ill health and his lack of funds for counsel fees for his defense 
were aiso stated as important considerations; (2) that his wife's ill 
health and the expense of defending himself against the New York 
County charges were also why he pled guilty there; (3) that he has 
been devot — to the defense of minority groups and underprivileged 
persons _ ly without fee, and has performed a public service for 
which he should be commended instead of being charged with unpro- 
fessional conduct; and (4) that since his convictions he has conducted 
himself in an exemplary manner, continuing to defend the poor and 
defenseless and unpopular causes, and should be permitted to continue 
to do so. 


The petition herein charges respondent with misconduct by reason 
of the two convictions above described. We have determined that 
sugh misconduct requires that he be disciplined. In an effort to 
mitigate the discipline to be adjudged, respondent presented his 
version of the facts underlying and surrounding the convictions. In 
considering such testimony we necessarily have reviewed the counter- 
vailing proof, to wit, the facts which the State of Maryland and the 
People of New York stated that they would prove upon a trial to 
establish respondent’s guilt, many of which facts were admitted by 
respondent or not denied Those alleged facts and respondent's 
answers thereto are necessarily weighed by us in considering respon- 
dent’s character and his respeet for the law and his responsibility to 
the Bar as a lawyer. 

The Maryland court aceepted the recommended plea of common 
assault; but it clearly did not view the crime as a mere street corner 
fist-fight, for it imposed a five-year sentence, suspended during: re- 
spondent’s good behavior. After respondent's arraignment in New 
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York County on the vor vs charges there, the court recognized 
responlent’s position as a member of the Bar and released him on bail 
on his own recognizance, thus relying. on bis integrity as an attorney. 
at-law to abide by the rules governing persons released on bail and to 
he availabie at all times for the prosecution of the ease. Under such 
circumstances his admitted jumping bail, which in itself constituted 
the commission of a tvlony (Penal Law, § 205.40), shows a significant 
lack of good character. Although this fact is not a basis upon which 
the petition rests, in’ his testimony in mitigation + spondent has 
adverted to his incognito stay in Canada, and such testimony must be 
considered ir light of all the surrounding: facts. 


The evidence ‘n behalf of respondent shows that he engaged in 
representing: people who desperately needed representation and who 
often had difficulty finding able counsel, and that he, as an attorney, 
had a proper concern for underprivileged persons. The testimony of 


the many witnesses who testified to respondent's good character must, 


however, be recognized as based upon .his conduct since he came to 
‘Rochester in 1971, during which time he was subject to the Maryland 
and ew York County charges or the pressure of the Bar Associa- 
lion's investigation for his prior risconduct. Were the admitted facts 
in this proceeding to appear on the record of an applicant for admis- 
sion to the Bar, without doubt the application would be summarily 
denied. 

In his aryument in mitigation of respondent's conduct 


and conse- 
quent punish 


nent, his counsel likens respondent's actions to those of 
an attorney who has been charjred with ta 
‘annol accept such comparison. 


x fraud or tax evasion. We 
Defendant has been charged with 
crimes involving gross moral! turpitude, including violence 
display of utter lack of moral responsibility. Even in his testimony at 
the mitigation hearing he evinced no show ing of remorse or recogni- 
tion of wrongdoing. Respondent's conduct in 1969 and 1970, as 
recited above, reveals that he had little 


and a 


respect for legal processes 
insofar as they «pplicd to him and his ambitions. He left the arena of 
the lawyer in the proper defense of clients charged with crime and 
Joined his clients in criminal aciivity and when caught in the web of 
the law, he refused to abide by lawful mandates and undertook legal 
means to evade the law and conceal himself. He flouted the law. His 
actions were completely un-lawyerlike, unprincipled and far below any 
minimum standard of proper professional conduct. Such conduet in a 
practicing lawyer eannot be tolerated. Por his admitted actions 
herein we have no choice but to order that he be disbarred and that 
his name he stricken from the roll of attorneys of the State of New 
York. 


An order should be entered aceordingly. 
es" 


Order of disbarment entered. 


@. 8 WALLY BECORD COUP, @ J Va 


“APPELLACE DIVISION 
OF THE 
Supreme Cour 
, STATE OF NEW YORK 
FOURTH JUBICIAL DEPARTRENT 


PRESENT: MARSH, P.J.. “ULE, SIMONS, MAHONEY, DEL VECCHIC. JJ. 


In the Matter of Arthur F. Tarco, dr., an Attorney, 
Respondent, 


Monroe County Bar Association, Petitioner. 
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This Court ty order entered December 17, 1973 having found 
respondent guilty of professional misconduct in his office as 
an ettorney and counselor at lau, end by order entered dnnuary 17, 
1974, having appointed the Konorarle Iyman H. Smith, Justice of 
the Supreme Court, to take such proof as responcent may Ler 
4n mitigation of the discipline to te adjuagec, and upon tne 
report of Honorable Lyman H, Smith dated Octcber 25, 1°74, end 
after hearing Michael fT. Tomaino, of counsel for tne petitioner, 
and Herald Price Fehringer, of ccunsel for ine res, ndent, and 
due deliberation heving been had thereon, 


It is hereby CRDERED, That the said Arthur F. Turcc, Jr 
who wes admitted to practice as an attorney and counselor at 
Jaw in the First Judicial Departnent on Decemcer 21, 1987, 1t 
and he hereby is, removed from nis office as attcrney end 
counselor at law, and niv?name ir nerety ordered to be stricken 

rom the roll of attorneys ana nseiors at isw in the State 
of New York, and the said Arthur >. Turco, Jr. is hereby 
commanded hereefter to desist ané refrain from the practice of 
law in any form, either 4s principal or agent, clerx or mployesé 
of another, and is hereby forridten to appear @s an attorney 
or counselor at law tefore eny court, judge, justice, ¢ rd 
commission or otner public authority, or . give to anotner 
an opinion as to the law or its application, or any advice in 
relation thereto. 


Per Curiam Opinion. which is hereby made ea part hereof. 
¥ 


All concur. 
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State of New Bork, : 
Court of Appeals Ext 


At asession of the Court, held atCaurt of 
Appeals Hall in the City of Albany 


on the nineteenth 
© Offer Rebruary A, D. 1975. 
resent, HON. CHARLES D. BREITEL, Chief Judge, presiding. 


4 Mo. No. 154° 
: In the Matter of 
frthur PF, Turco, Jr., 


Appellant, 
Vs. 
Monroe County Bar Association, 


Respondent. 
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A motion for leave to appeal to the Court of keoowie 
and for a stay in the above cause having been heretcfore made 
upon the part of the appellant herein and papers having been duly 
submitted thereon and due deliberation thereupon had: 

ORDERED, that the said noclon be and the same hereby 
is denied, and it is 

ORDERED, on the Court's own motion, that the appeal 
taken as of right be dismissed, without costs, upon the ground that 


no substantial constitutional question is directly involved. 


nef), QoeLDncer— 


“Clerk 


—, 


EMWTe0y oye 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NiwW YORK G/ a 


CATE OO CCE OCC ALLEL LLL CL LOL ADA 


ARTHUR F. TURCO, JR., 


Plaintiff, 
VS. Civil Action 


THE MONROE COUNTY BAR ASSOCIATION; THE No. 75-100 
APPELLATE DIVISION OF THE SUPREME 

COURT, FOURTH JUDICIAL DEPARTMENT; 

JOHN S. MARSH, REID S. MOULE, RICHARD 

J. CARDAMONE, HARRY D. GOLDMAil, AMENDED COMPLAINT 
RICHARD D. SIMONS, WALTER J. MAHONEY, 
FRANK DEL VECCHIO, and G. KOBERT 

WITMER, Presiding Justice and Justices 

of the Appellate Division of the 

Supreme Court, Fourth Judicial 

Department; and LESTER FANNING, Chief 

Clerk of the Appellate Division of 

the Supreme Court, Fourth Judicial De~- 

partment, 


Defendants. 
cinetgaeittiaisicaimaicatieettntast ins ciiiaai Rinis assigns 
I. PARTIES 
A. Plaintiff 
1. Plaintiff, Arthur F. Turco, Jr., is a citizen of the 
United States and a resident of the State of New York, City of 
Rochester. 
B. Defendants 
2. The defendant, Monroe County Bar Association, is, upon 
information and belief, an unincorporated association of attorneys 
and maintains its offices for the conduct of its affairs at the 
Reynolds Arcade, Rochester, New York. 
3. The defendant, the Appellate Division of the Supreme Court, 
Fourtn Judicial Department, is established pursuant to the laws of 


the State of New York. Tne Appellate Division has original 
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jurisdiction Pevnins matters of attorneys' admission to the Bar 
and any digs tpi tansy actions concerning attorneys. 

4, Tne defendants, John S. Marsh, Reid S. Moule, Richard J. 
Cardamone, Harry D. Goldman, Richard D. Simons, Walter J. Mahoney, 
Frank Del Vecchio, and G. Robert Witmer, are the Presiding Justice 
and the Justices of the Apnellate Division of the Supreme Court 
Fourth Judicial Department. The defendant, Lester Fanning, is the 
Chief Clerk of the Appellate Division of the Supreme Court, Fourth 
Judicial Department. 

II, JURISDICTION 


5. This is an action for injunctive and declaratory relief 


under Rule 57 of the Federal Rules of Civil Pr dure, auvhorized 
by Title 42 U.S.C., Sec. 1981 et seq., to secure rights, privileres, 


and immunities established by the Fourteenth Amendment to the Con- 


stitution of the United States. Jurisdiction its also conferred en 


this Court by Title 28, U.S.C., Secs. 1331, 1332, and 1343(3) and (4), 


providing for original jurisdiction of this Court and suit authorized 


by Title 42, U.S.C., Secs, 1983 and 1985, Jurisdiction is further 
conferred on this Court by Title 28, U.S.C., Secs. 2201 and 2202, 
, II, STATEMENT OF FACTS 


6. In or about Avril 1972, pursuant to an order py Presidin 


Justice Harry Coldman of the Appellate Division of the Suprem2 Court 
= > 


Fourth Judicial Department, Alex Gossin, Esq., a member of the 
Monroe County Bar Association, Grievance Committee, was ordered to 
investigate and report to the Appellate Division two misdenieanor 
convictions concerning the plaintiff herein, 

7. Several times thereafter, Alex Gossin spoke with the 
Plaintiff herein concerning the two misdemeanor pleas. Plaintiff 


Spoke at length with Wr. Gossin, explainins all the surrounding 


circumstances Biase pleas,and also inforM@d Mr. Gossin that ne b3e 
could present’ evidence concerning his innocence. Alex Gossin agreed 
at a future time and date to meet with the plaintiff herein to 
examine said evidence. 
3. On May 8, 1973, the Monroe County Bar Association filed 
a petition charging the plaintiff with two misdemeanor convictions. 
Tne petition was filed in the Appellate Division, Supreme Court, 
Fourth Judicial Department. 
9. Tne petition filed by the Monroe County Bar Association 
charges the plaintiff with two guilty pleas, both misdemeanors. 

10. In September, 1973, the plaintiff moved to dismiss the 
petition, or in the alternative for a full evidentiary hearing on 
these charges since he had interposed pleas of guilty under the 
ease of North Carolina v. Alford, 400 U.S. 25, in which he was 
allowed to assert nis innocence while taking the pleas. 

4 ll. The Appellate Division on Decenber 17, 1973, rejected 

the contentions raised and the motion to dismiss, and concluded that 
by reason of the pleas of guilty, the plaintiff had violated the 
canon of professional ethics, that he was not allowed a full hearing 
to explain.and go0 behind the pleas of guilty, but that they would 
allow the plaintiff a mitigation hearing on character only. 

12. On March 28, 1974, the uit date hearing was commenced 
before the Hon. Lyman H. Smith, a Justice of the Supreme Court of 
the State of New York, and was continued from time to time until 
May 21, 1974, when it was concluded. 

13. During the mitigation hearing, there was no evidence 
whatsoever produced concerning the guilt of plaintiff to tne two 


misdemeanor nleas. 


@ by. 


14. During said mitigation hearing, there was no evidence 
whatsoever produced concerning anything negative about plaintiff's 
character. 


15. At the conclusion of the mitigation hearing, plaintiff's 


attorney, Herald P. Fahringer, read to the hearing officer all the 


evidence that plaint ff would produce to show that he was innocent 
of the two misdemeanor charges. However, Judge Lyman Smith said 
that he could not accept such evidence pursuant to the Appellate 
Division order dated December 17, 1973. 
16. ce Smith's t was filed on October 25, 1974, with 
Department. Judse Smith, who was 
sion to report his findings to the 
Court without recommendetions, summer 
iedication to and professiona 
ter adnission to the bar) of indi 
dba aie vitnout financial reward and at 
ble risk to his rersonal reputation (and, 
ene ee his personal safety) during a volatile 
period in the 1966's marked by racial em ethnic confro ntation, 
and by student unrest, not only in the United States 
put throughout the world." 
After said mitigation hearings and Judge Smith's filing nis 
with the Appellate Division on October 24, 1974, plaintift 
a brief which stated in part that no evidence whatsoever 
duced concerning plaintiff's guilt and in light of the fact that 
witnesses testified on his behalf and over 200 persons signed 
petitions of his good character, no discipline should be meted oul.., 
17. On January 28, 1975, the Appellate Division, Fourth 
Judicial Department, rendered its judgment disbaring the plaintiff. 
Tne decision of the Appellate Division dated January 20, 
1975, disbaring the plaintiff, contains over 14 pases based upon 


mere allegations whieh the plaintiff, by the Appellate Division order, 


e brs 


was precluded.from refuting. Said allegations, unsupr rted by any 


evidence, are totally false. 

19. ‘The Appellate Division, vy its own order dated December 17, 
1973, did not allow plaintiff to go behind the two convictions to 
prove his innocer.ce; however, by its decision, the Appellate Division 
went far vehind that order and found as fact, mere allegations which 


the defendant was not even advised that ae was being charged with. 


20. On February 3, 1975, the Hon. Sol Wachtler, Associate 


Judge of the Court of Appeals, signed a stay, ending motion to the 
Court of Appeals for leave to appeal. 

21. On February 17, 1975, the plaintiff did submit to the 
Court of Appeals a motion for leave to appeal. 

22. Pursuan. to the laws of the State of New York, an attorney 
is not alloyed an appeal to the Court of Appeals as a matter of 
right, but must seek permission of said Court to appeal. 

23. On February 19, 1975, the Court of Appeals of the State 
of New York denied plaintiff permission to appeal. 

24, On February 24, 1975, the original stay granted by 
Justice Wachtler of the Court of Appeals terminated. 

IV. CAUSE OF ACTION 

25. The actions of the defendants, as set forth above, have 
the purpose and/or effect of: 

a) Denying to the plaintiff his fundamental rights of due 
process of law, all in violation of the Fifth, Sixth, Ninth and 
Fourteenth Anendments of the United States Constitution. 

b) The plaintiff was further denied due process of lav 
because his disbarment was based upon allesations unsupported by 


any evidence. In fact, there 1s evidence of plaintiff's Innocence, 


as part of the Court record in the State of Maryland, whicn the 
plaintiff offered to introduce, but was precluded by the Appellate 
Division order dated December 17, 1973. 

c) 


disbarment is based upon allegations not contained in the Bar 


Tne plaintiff was further denied due process because 


ssociation's petition of charses against him, tnus denying plaintiff 


€ 


the fundamental right of due process of being notified of the charges 


pending against him. 


ad) Plaintiff was further denied the fundamental right of 


due process of law because he was foreclosed from repudiatins the 


but were relied upon by the Appellate Division i 
disbarment. 
e) 


and equal protection of the 


The plaintiff 


inatory and based upon mere 


+ 


f) The plaintiff was further denied due process of law 


because the two pleas entered were based upon the doctrine of Horth 


Carolina v. Alford, in which the plaintiff asserted his innocence at 


the time of taking the pleas, and was thus precluded from raising 


that same question of innocence during said disciplinary proceeding. 


g) Plaintiff was further denied due process in that the 


Appellate Division denied any due process hearing on the question 


whether misdemeanor convictions established professional misconduct. 


” 


h) Tne plaintiff’ was further denied due process of law 


in that the denial by the Court of Appeals of leave to anneal is a 


a 


violation of t@Deonstitution of the iste Mata: The Appellate 


Division, in a disciplinary proceedin,, .:t: as a court of orisinal 


jurisdiction which, pursuant to the Rules cf the Court of Appeals, 
does not grant an attorney the right to appeal but requires him to 
seek permission, all in violation of the due process of law provided 
for in the Constitution of the United States, 

26. The actions on behalf of the defendants, Monroe County Bar 
Association, Appellate Division of the Supreme Court, Fourth Judicial 
Department, and the individual defendants, the Presiding Justice ard 
Justices of the Appellate Division, and the Clerk of said Division, 
together, have denied the plaintiff nis most fundamental rights of 
due process and equal protection of the law, as guaranteed by the 
Fifth, Sixth, Ninth and Fourteenth Amendments to the Constitution 
of the United States, in that, among oLlher tnings, the Appellate 
Division and the Monrce County Bar Association and the individual 
defendants, by court order, refused to let the plaintiff introduce 
evidence of his innocence and go behind the two pleas entered, while 
in the Appellate Division a decision of disbarment, dated January 28, 
1975, went far behind said pleas and found as fact, unsupported 
allegations, while denying the plaintiff the opportunity to disprove 
said allegations by introducing evidence, part of which is contained 
as a matter of court record in the State of Maryland. 

27. Unless this Court restrains and enjoins the defendants 
from enforcing their Order of Disbarment, the plaintiff will suffer 
and continue to suffer serious, immediate, and irreparable injury 
in that: 

a) Said disbarment will have the immediate efvect of 
interfering and impeding efforts of the plaintiff to prepare 


adequately for the defense of eertain defendants novoor about to 
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face 


CSa 


Said disbarment against the plaintiff will have an 


b) 
immediate and irreparable effect upon the exerelse of fundamental 
due process rights of the Constitution of the United States. 

c) The said disbarment of the plaintiff has resulted in 
serious and irreparable injury to his professional reputation as a 
lawyer and has illegally and unconstitutionally punished and penalized 
him without due process of law, as well as subjected him te public 
scorn and ridicule. 

d) The said disbarment of plaintiff has resulted in 
unemployment and loss of income, which damase threatens his liveli- 
hood and that of his wife and two small children. 

28. The plaintiff has no adequate remedy at law. 
29. Wo previous application for the relief sougnt nerein nas 
been made to this or any other Court. 


. 


WHERE?ORE, plaintiff prays for the following relief: 


ssueds 


r te 


1. That a permanent injunction be 

a) Restraining the defendants and each of them, their 
agents, employees and attorneys and all others acting in concert 
with them and their successors, fron enforcing the Order of Disbar- 
ae dated‘January 28, 1975, by the Appellate Division of the 
Supreme Court, Fourth Judicial Department. 

b) That a Declaratory Judsment issue declarins that the 
denial of the right of appeal by the State of New York, as applied 
to attorneys pursuant to New York Judiciary Law, Sec. 90, and 
Article 6, Sec. 3 of the New Yor Constitution, “hen the Appellate 
Division is sitting as a court of orisinal jurisdiction, is un- 
constitutional and a denial of due process of iaw, as defined by 


the Constitution of the United States, 


& 9 
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2. That this Court grant plaintiff such other and further 


relief as may seem to it to be appropriate. 


Dated: May 29, 1975. Attorneys for Plaintiff 


MORTON STAVIS 
744 Broad Street 
Newark, New Jersey 07102 


CHARLES GARRY 
1256 Market Street 
San Francisce, California 


RAMSEY CLARK 

Attorney of Counsel for Plaintii 

37 West l2th Street | 
New York, New York | 


LEONARD I, WEINGLASS 
Attorney of Counsel for 
2902 1/2 Ocean Front Walk 
Venice, California 
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WILLIAM HM. KUNSTLER 

Attorney of Counsel for Plaintiff 
653 Broadway 

New York, New York 10003 


MARGARET L. RATNER 

Attorney, of Counsel for Plaintifi 
351 broadway 

ilew York, ilew York 


DORIS PETERSON 

Center for Constitutional Rights 
P 653 Broadway 

New York, New York 10003 


ROBERT NAPIER es 
620 Reynolds Arcade ae 
Rochester, New York 7 Be lie — 
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UNITED STATIS PILTRIC?T COURT 
WESTER DIETRICT O1 SOW YORK 


Oe woe 


THUR F, TURCO, TRe, 
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Ploincifel 
- VO « CIVIL 


TUE MONROBR COUNTY RAT AESoC RITON, Ti se 
APPLLLATS VIVISTON OF THE att RIE COUNT, 
POURTH JUDICIAL DEVANTMEET, JOA B. MENS 
rtp 8, MOULNE, RICHI JT. CARUAMONT 
BARRY D. COLEMAN, BICIAZOD D. SIMO! 
J. MANGQONDTY, FRAN DIL VAeciyro,. and G 
RNOVEORY wer 2, Presidirg Justica and Justices 
of the Ano¢ellate Pivision of the funrene Court, 
Fourth Jucicial hepartment, and LESTER FAUNING, 
Chief Clerk of the Aveelluate Division of tho 
Sumi: *e Court, Fourth Judicial Department, 
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Defendants 


ei oR Re AE 


620 Reynolds Areade building 
P Noechester, U.e¥. 1 
attorneys for plair 


Michael J. Tomsino 
Lincoln First Tover 
Rochester, Ue¥. 14603 


Actorney £or Honroe County Par Associaton 


Louis &. Lnefkowits 

Attorney Coneral of Yew York 
The Canitol 

Alhany, ii. 12274 


* 


ne aorney for defendants Apocllate bivision, 
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be hee | GO 


fourth Denirtment and the Justices and Chief 


Clerk thereof (Willian J. Kogan, Assistant 


Attorney Caneral, of counsel) 


The complaint herein was filed March 11, . 975. 


It prayed for a permanent injunction restraining the 


defenaants from enforcing the ordor of Givbarment Gated 


’, 


January 28, 1975 by the Appellate Division of the Supreme 


Court, Fourth Department, and a declaratory judgment 
declaring that the denial of the xight of appeal by @isbarres 
attorneys is unconstitutional and a denial of 6ue process ct 
law. 

The plaintiff filed an amended complaint on 
May 29, 1975 adding as defendante the Presifing Justice and 
Justices of the Arpellate Division and the Chief Cleck. 

The Appellate bivisien, and the Justices and Chic 
Clerk thereof, moved to Gismins the amonéed complaint for 
lack of Jurisdiction over the suoject matter und over the 

efenduntsa Appcllate Bivicion, and the Tustices therest, hy 
reafon of the mpiairtiffis failure to state a claim woon whic 
relief can be granted and upon the hasia of res yudiente, 
collateral estoppel, and upon the provisions of the United 
States Constitution, Article 4, Section 1. the motien wos 
omitted for decision on July 25, 1975. 

The plaintiff was Cisharred by the Appollat 
Division, Fourth Denurtment, by order dated danuary 73, JO75. 
The Monroe County Bar Assoclation prought a disciplinary 
procecding before the Appellate Division charging that he 


Bi: 


had been convicted, on his guilty pleas, ef two misdenannrors, 


74a 


The plainti££ moved to dismiss the petition, or, in the 
alternative, for a full evidentiary henring at which he would 
be alle wed to satisfy a fact-finding afficer appointed by the 
court that he was rat auilty of those charges. 
that he hed interposed his guilty plens under North 
vs. Alford, 400 U.S. 25, wider 
enter a plea while asserting his innocence 
1973 the Appellate Division fe 
pleas cf quilty the plaintiff had violated a canon of 
shies, that ha was bound by the convictic: 
and that dispite his reliance on Alford, he did not have 
rignt Giseciplinar oceeding to prave that 
a mitiqntion hearing if he ¢o requested. 
was held before a Justice of the Eurrcme Court appointed 
conduct the heardncg and to report his fiIndines without 
recommendation. Nedther the hearing nor the Justice’ 
dealt with the guilt or innocence of the plainti 
uncerlying charges. 
Under New York Law a disbar:ed 
uppealL t he Couwkh of Apoaals as 
pexmission to eppeal mya to appeal war 
ienied by the Court of Anveals on 


amended commiaint slleqes that tha actions 


an 


Vou 


haa the purpose and effect of denying plaintiff hie fundementat 
rights of due process of law and equal protection of law 
in violation of the fifth, Sixth, Ninth and Fourteenth 

mendmenta to the Canstitution of the United States. It | 
further alleges that plaintiff was deiied due process of law 
in that his disbarment was based on allecations unsupported 
by evidence, that he was precluded from intreducing evidence 


of hie innecence, that hie Gisherment was based upen 
allegations not contained in petition, that he was denied 
Gue process ef law in that a guilty ples was considered finot 


and binding as proof of guilt Giepite the fact that it wes 


we 
on 


expressly wade under Alford, that upon the critical quest 
of whether plaintLfé wan guilty of professional misconduct 
the Appellate Division denied him an ooportunity for any 
hearing and adjudicated the issue upon no evidence, thet the 
New York Ciscivlinary statute denying attorncys, unlike ai} 
other New York litigants, the right to anpeal from disciplinary 


ag ” 1%, “a ant oe 
procecdings as of right 


* 
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unted to a denial of the equal 


protection of laws and is iiednatit velened on its face. 

Section 90 of the Judiciary Law of New York provicas 
for automatic disbarment of an attorney convicted of a fciany. 
On conviction of 8 pisdencanox the matter is left to the 


judgment ard discretion of the Appellate Division. A convietion 


of a misdemeanor moy or may not result in divharment thi 


incudry as to whether such a conviction may establish 


26a 


professional misconduct, plaintiff asserts, requires a ful} 
due process hearing. 
The plaintif£ contends that he was not osly denicd 


” 


a hearing on the auestion whether hia micdcmeanor convictians 
4 


a 


warranted a finding of prefessional miscore 


~, but that he 

was Cendied fair notica of the charges and an opportunity to 

present witnesses and to confront and cross examina his aceusors. 
The plainti££ contends that while it la generelly 

t nat due process cocs not reauire a state to provide 

liticants with appellate review, the same is not true vhere 

the state has failed to previde for a full and fair herring 


SS pedi gd pays tee & Fee WW -33 + 
tdictéion. We contends that the 


‘ od saci gig AR a 7 g 4. on pee pit pee “5 gen ee * « * 
hearing" beenuse it adjudicated him quilty of unprofes 

wean Alee _ an A “, Sy an ¢ « 7" web d *. 
conduct without hearing testimony on the critical question 


whether the quilty plens established unprofessional can 


a *. pat 2 om de Bey 2 ho m £ * ' wr 2 h. CL! fem re as 
and whether in the licht of the pleas, the plaintiff was in 


fact guiity. 


4 «gtk ge Sdatcx: pk dra Mtge oko Rien: see Naee eee Aces Gls fe eee 
ig no werkt to the contention that he was acute 


oe ame ap, be one in ae mm, £2 > % wane? foam Tewg 44 4 ~~ fm * rig brs he 
equal pratectien of Lawes and cue proecess py Gdeanial of a vaidhe 


‘. ‘ebarved att ping e P iment : sh en Estee. Sy 
to ciesbarred attorneys, Levin ve. Gulottr a 

oe eee ss we 43 seis $222 inde uy hoo _ me Ris aaa a Dro sve yet 
relate’ cesen, Southern Vistrict of New Yorn {three judae court 


Guourt of the United Btares 


judgrent), affirmed by 


Margh 2S, LO7G. 


This court shovld not interfere in state 
Gisciplinary proceedings, Exdnann vs. Stevens, 458 F.2d. 
1205 (2 cir. 1972), cert. Genied, 409 U.S. 899. Anonymous 
vs. Association of the Bar of the City of New York, £15 F.2d, 
427 (2 cir. 1975). 

The zetion is dismissed. The plaintif£é shall 
have a stay for a period of thirty Gays froma the date of 
this order to affora him an opportunity to appeal. If he 


shall appeal, he shall have a stay pending the appecl. 


£0 ORDERED and ADIUDGHED,. 5 
é< 
C eo > \afo wT st 
“ 3 * - 
eh — 


EBAROLD PB. BURES 


E feared 9B, om fo ~ 4 oe de $ pete Types? a 
United States Distrret Jucge 


ARTHUR F. TURCO, JR. . WS: Dis fe oT 2OUAT 


THE MONROE COUNTY BAR ASSOCIATION, THE 
APPELLATE DIVISION OF THE SUPREME COURT, 
FOURTH JUDICIAL DEPARTMENT, et al. 
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Pa a cere ses yeas eae ee we em ee cee ea enc a on oe ean cia pt en ba 
United States District Conrt 


FOR THE 
eit e 
___WESTERN_DISTRICLE_OF_NEW. YORK _ ae 
civit. ActiCN FILE No33 74-100 


i! D. OF i, Y. 
vs. JUDGMENT 


This action came on for XMM (hearing) before the Court, Honorable Harold P. Burke 
, United States District Judge, presiding, and the issucs having been duly” 4K 
(heard) and a decision having been duly rendered, 
It is Ordered and Adjudged that the action is dismissed. The plaintiff shall 
have a stay for a pericd of thirty days from the date of this order to 


afford him an opportunity to appeal. If he shall appeal, he shall have 


a stay pending the appeal. 


Dated at Buffalo, New York » this 2nd day 
of July , 1976. 


Hot Aft. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ARTHUR F. TURCO, JR., 
Plaintiff 
-vs- CIVIL 75-100 


THE MONROE COUNTY BAR ASSOCIATION, THE 

APPELLATE DIVISION OF THE SUPREME COURT, 

FOURTH JUDICIAL DEPARTMENT, JOHN S. MARSH, NOTICE OF APPEAL 
REID S. MOULE, RICHARD J. CARDAMONE, a ei a 
HARRY D. GOLDMAN, RICHARD D. SIMONS, 

WALTER J. MAHONEY, FRANK DEL VECCHIO, and 

G. ROBERT WITMER, Presiding Justice and 

Justices of the Appellate Division of the 

Supreme Court, Fourth Judicial Department, 

and LESTER FANNING, Chief Clerk of the 

Appellate Division of the Supreme Court, 

Fourth Judicial Department, 


Defendants 


Notice is hereby given that Arthur F. Turco, Jr., the 
pleintiff above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the final judgment of this 
Court dismissing the action herein, entered in this action on the 
second day of July, 1976. 

MORTON STAVIS and DORIS PETERSON 


Attorneys for Plaintiff 
Daa” aaa 
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CORTON: hones | 


c/o Center for Constitutional Rights 
853 Broadway 

New York, New York 10003 

(212) 674- 3303 


CERTIFICATE OF SERVICE 
I hereby certify that on this 30th day of September, 
1976, I served two copies of the within Brief and Appendix 
upon the following, by ordinary mail, with sufficient postage 
affixed: 


William J. Kogan, Esq. 
Assistant Attorney General 
Department of Law 
Albany, New York 12224 
Attorney for Appellate Division, et al. 


Michael T. Tomaino, Esq. 
Lincoln First Tower 
Rochestex, N.Y. 14603 
Attorkey for Monroe Co. Bar Association 
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